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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,684 


GEORGE G. YOUNGER, 
Appellant 


V. 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


659 | Filed January 13, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE ISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled October 31, 1957, Swom in on November 5, 1957 


The United States of America : Criminal No. 25-'58 
vV. : Grand Jury No. 1538-57 
George G. Younger : Assault with Intent to Commit 


Carnal Knowledge 


Larceny (22 D.C.C. 501, 2202) 


The Grand Jury charges: 


On or about Ncvember 24, 1957, within the District of Columbia, George 
G. Younger did make an assault upon Paulette L. Scott with intent to carnally 
know and abuse the said Paulette L. Scott, a female child under the age of 


sixteen years, that is, of the age of about ten years. 
SECOND COUNT: 


On or about November 24, 1957, within the District of Columbia, George 
G. Younger stole the property of Gladys H. Wingard, of the value of about 


$52.00, consisting of $52.00 in money. 


2 
/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 
A TRUE BILL: 
/s/ Franklin M. Aaronson 


Foreman. 


660 [ Filed January 17, 1958 ] 
PLEA OF DEFENDANT 

On this 17th day of January, 1958, the defendant George G. Younger, 
appearing in proper person and by his attorney Melvin M. Burton, being ar- 
raigned in open Court upon the indictment, the substance of the charge being 
stated to him, pleads not guilty thereto. 

| Deft. remanded to D. C. JAIL. 

3 By direction of 

DAVID A. PINE 


Presiding Judge 
Criminal Court #2_ 


1 [| Filed September 17, 1958] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES, 

VS. ) Criminal No. 25-58 
GEORGE G. YOUNGER, 
Defendant: 


Washington, D. C. 
Tuesday, May 27, 1958 
The above-entitled matter came on for hearing in Court Room No. 7, 


before The Honorable Henry A. Schweinhaut, Judge, and a jury, commencing 


at approximately 10:55 A.M. 





I APPE ARANC ES: 

n On behalf of the United States: 

, Frederick G. Smithson, Esq. 

~ Assistant United States Attorney 

‘ On behalf of the defendant: 

’ Wilfred Milofsky, Esq. 

a 1424 K Street, N. W. 

® and 

™ Howard D. Levine, Esq. 

° Washington Building. 

> * * *£ * * K K * 
te OPENING STATEMENT ON BEHALF OF THE GO VERNMENT 


MR. SMITHSON: Ladies and gentlemen, as you were very briefly told, 
the government has charged the defendant in a two-count indictment with assault 
with intent to commit carnal knowledge and larceny. 
Specifically, it is charged that on November the 24th in the District of 
Columbia he did make an assault upon Paulette Scott with intent to carnally 
. know and abuse her, a female child under the age of sixteen, that is of about 
the age of ten. The Second Count charges on the same date in the same place 
in the District of Columbia he did steal the property of Gladys H. Wingard of 
the value of $52 consisting of money. 


- We will offer the testimony of Paulette Scott, approximately ten years of 
A age; and on this particular date she was at home at the address stated, number 
- 2 T Street, Northeast, in the District of Columbia; that she was there with her 

> mother and her younger brothers and sisters; that the defendant was there, 


had come there, and that there was an occasion for her mother to leave the 


house on an errand for the defendant, who knew and was acquainted with her 
husband and worked with Mrs. Wingard's husband; that when this occurred the 
defendant took the young child, Paulette Scott, into one room, excluding the 

~ younger children, and there did partially disrobe by removing her lower under- 
eA garments, and did expose himself and his person, did lie on top of her; 

and the government maintains did such with the intent to carnally know and abuse 





4 
the said child; that the child did not consent to said act; that the child told 
the defendant that she would tell her mother; she asked to be left alone; and at 
approximately that time the mother walked back into the house and into the 
room, at which time -- and we will offer testimony of Gladys Wingard that she 
saw the defendant exposed, lying on top of the child; that she was told by the 
defendant at that time that he hadn't done anything; that he had offered the child 
a certain small amount of change; and that he was excluded and told to leave 
the premises. 

_ We will offer further the testimony of Gladys Wingard that on this occasion 
she had a purse with a quantity of money in it in a room in which she had left 
the defendant, known as a spare room; and when she left this room the defendant 
was in it; that her purse had been in this room; but when she came back, as I 
related to you, it occurred she had occasion to go into that room and check that 
purse and found that the purse and money was missing. 

There came a time, however, after she had confronted the defendant at 
his home, asking about it, that the purse was found in her front yard. 

Now, ladies and gentlemen, after you have heard all the evidence in this 

case on both sides, and in accordance with his Honor's instructions as 
to the evidence in this case, I will ask for an appropriate verdict. 

* * * *&©* &©& © © * 

MR. MILOFSKY: If your Honor please, I am satisfied that generally a 
ten or eleven year old child is competent to testify -- 

THE COURT: I am going to find out. 

MR. SMITHSON: Do you want to do it or do you want me to do it? 

THE COURT: I will do it. 

MR. SMITHSON: Very well. 

THE COURT: I will do it first and then you may ask what you want. 

MR. MILOFSKY; I would like to apprise the Court, although I don't have 
the records before me, the child does have an I.Q. of seventy-five. I have 
seen her cumulative record and I will produce evidence to substantiate that. 


I thought you should have that. 
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THE COURT: I think that would go rather to the weight of the testimony 
than to its admissibility. 

MR. LEVINE: May I say something? Not only an I.Q. of seventy-five 
from the District of Columbia public schools, which indicates a low norm, but 
also her third grade school teacher who had her in the class the entire school 
year, part of which was November when this occurred, labeled her, from her 
observation, as an incorrigible liar and put that on the record. 

I think that, plus the low I.Q., plus her tender years -- I think I have to 
get this in the record to show this girl may not be competent to testify. 

THE COURT: I will decide if she is competent to testify as a witmess. 
What happens after that will go to credibility and value of the witness. I will 
first decide whether to admit her at all. I am not going to take into considera- 
tion this I.Q. or teacher's opinion. 

MR. LEVINE: I didn't mean to question your Honor's opinion. 

(Thereupon, counsel returned to the trial table, and the following occurred:) 

EVIDENCE ON BEHALF OF THE GOVERNMENT 

Thereupon, 

PAULETTE SCOTT 
was called as a witness for and on behalf of the government and was seated in 
a chair in front of the jury box. 
THE COURT: Paulette, suppose you sit down there, first. Feet reach 
the floor all right. 

THE WITNESS: Yes. 

THE COURT: Now, Iam going to ask you just two or three questions. 
But I want you to speak loud enough so that those ladies and gentlemen can 
he ar you, even though you are talking to me. 

By the Court: 

Q. Are you Paulette Scott? A. Yes. 

Q. How old are you Paulette? A. Ten. 

Q. Can you speak a little louder than that? A. Yes. 

Q. Try it. You're ten? A. Yes. 
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12 


Q. 


second. 


Q. 
Q. 
Q. 


6 
What's your birth date?’ When was your last birthday? A. December 


Last December second, hugh? A. Yes. 
And you were then ten years old? A. Yes. 
Where do you live, Paulette? Suppose you talk straight ahead of you. 


A. 88 R Street, Northwest. 


Q. 


88 R Street, Northwest. A. Yes. 


Q. Do you go to school, Paulette? A. Yes. 


Yes. 


GOOG HOH OHH 


What grade are youin? A. Fourth. 

Where do you go to school? A. On P Street. 

What's the name of the school? A. John F. Cook School. 

Who takes you to school in the morning? A. Nobody. 

Do you walk? A Yes. 

Go by yourself? A. Yes. 

How far is the school from where you live? A. About three blocks. 
About three blocks. Do you come home by yourself too? A. Yes. 
What time do you get off from school each day? A. About twelve 


Twelve o'clock. Where do you have your lunch, Paulette? A. At 


. Who gets itforyou? A. My mother. 


Your mother. Paulette, do you go to school -- I mean,to church? A. 


Who takes you to church? A. My god mother. 
Who? A. My god mother. 
Your god mother. What is your god mother's name, honey? A. Miss 


Miss Willis? A. Miss Wooley. 
Miss Wooley. Do you go every Sunday? A. When I'm sick I don't go. 
When you're sick you don't go. Do you go to Sunday School? A. Yes. 


Do you go to church and Sunday School or just one? A. I go to both. 
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Q. You go to both church and Sunday School. Every Sunday except when 
you are sick, huh? A. Yes. 
. Does the preacher tell you not to lie? A. Yes. 
. Do you know whatalieis? A Yes. 
. Whatisalie? A. You tell something bad. 
. You tell something bad. A. Yes. 
You tell something that isn't so? A. Yes. 
. That's a lie, huh? A. Yes. 
Supyose you told a lie about something that's really important what 
do you think would happen to you? A. I would get punished. 
. You would get punished. A. Yes. 
. Who do you suppose would punish you? A. My mother. 
. Now, are you going to tell us the truth here today? A. Yes. 
. Nothing but the truth. A. Yes. 
. Huh? Are you sure? A. Yes. . 
THE COURT: All right. Do vou .’2nt to ask her anything? 
MR. SMITHSON: The government is satisfied. 
MR. LEVINE: The defense is satisfied. 
THE COURT: Now stand up, honey. Just right where you are. (Witness 
stands.) Now, put your right hand on that Bible. That's a Bible. 
We are going to ask you to promise us to tell the truth and nothing but the 
truth. Do you promise? 
THE WITNESS: Yes. 
THE COURT: Ali right. Now, you sit down. Do you want a drink of water? 
THE WITNESS: No. 
THE COURT: Get her some anyway. She might change her mind. Is that 
hers? If you want some water you can take it. Now, we are going to take turns 


asking you some questions, Paulette, and you answer as well as you can. If 


you don't understand what either one cf us say to you, you say so. Say, "I don't 


know what you mean," and we will try again. All right? 
THE WITNESS: Yes. 





THE COURT: Go ahead. 
| DIRECT EXAMINATION 
By Mr. Smithson: 
Q. Paulette, I want you to speck so that Ican hear you. Would you do that? 
A. Yes. 
| Q. Would you give us your fullname? A. Paulette L. -- Paulette Lilly 
Scott. 
Q. And you live now where? A. 88 R Street, Northwest. 
Q. And in the time of Ncvember of 1957, last November, just before your 
birthday, where were you living then? A. Number 2 T Street, Northeast. 
THE COURT: Now, just a minute. 
(Addressing the jury:) Do you hear all right at the end there? 
THE JURORS IN THE FAR END OF THE BOX: Yes. Yes. 
THE COURT: You too? Do you hear all right? 
THE COURT: I think I am going to put a chair down front there. 
16 _ (Thereupon, the Court moved to a chair which was placed immediately 
in back of the witness, who was seated in front of the jury box.) 
_ THE COURT: Go ahead now. 
By Mr. Smithson: 
Q. Now, Paulette, do you know a Mr. Young or Younger; George Younger ? 
A. Yes. 
Q. Do you see him here in the court room? A. Yes. 
Q. Where is he Paulette? A. Over there (pointing). 
Q. How is he Gressed right now? 
MR. LEVINE: For the record, Your Honor, the defense stipulates the 
complaining witness points out the defendant, George Younger. 
THE COURT: All right. 
MR. SMITHSON: I will accept the stipulation. 
By Mr. Smithson: 
Q. On November the 24th, last November, now, Paulette, had you known 
Mr. Young or Younger before that? A. Yes. 
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Q. Now, did you see him on that Sunday? A. Yes. 

Q. When did you first see him on that Sunday, November 24th? A. He 
came to our house that morning about twelve o'clock. 

Q. He came to your house that moming about twelve o'clock? A. Yes. 

MR. MILOFSKY: I believe she said ten o' clock. 

THE COURT: Well, what time did you say, Paulette ? 

THE WITNESS: I said maybe about twelve o'clock. 

THE COURT: She said, ''Maybe about twelve o’clock."' 

MR. SMITHSON: I thought she said twelve, your Honor. That's the 
reason I had her repeat. 

THE COURT: All right. Let's proceed. 

By Mr. Smithson: 
Now, was your daddy there then, Paulette? A. Yes. 
Was your mother there then? A. Yes. 
Do you have any little brothers or sisters? A. Yes. 
Are they younger or older than you? A. Younger. 
You are ten now; is that right? A. Yes. 

Q. How old are your brothers and sisters? A. My brother is three and 
my sister is four. 


OOOO 6 


Q. Your brother is three and your sister is four? Is that correct? Is 
that what you said? A. Yes. 

Q. How long did Mr. Younger stay there when he came around twelve 
o'clock? A. He stayed about an hour and a half and then he went some place; 
then it was time for my father to go to work and he went with him; and my 
brother had jumped off the sidewalk step and busted his head so she took him 
to the hospital. 

THE COURT: Now, wait a minute. 

(Addressing the reporter:) I think you got all that. 

THE REPORTER: Yes, sir. I have it. 

THE COURT: You better read it. 

(Thereupon, the reporter read the last answer as given by the witness.) 

By Mr. Smithson: 
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. Who took your brother to the hospital, Paulette? A. My mother. 
. Do you know what time that was in the afternoon? A. No. 
. What time does your daddy go to work, Paulette? A. Three o'clock. 
. Three o'clock in the afternoon? A. Yes. 
Was it before your daddy went to work or afterwards? A. Before. 
Do you know how much before? A. No. 
Q. All right. Did you mother take your brother to the hospital before 
your sae went to work? A. Yes. 
Q. Now, was Mr. Younger there with your father when he went to work? 
A eS. 
Q. Did they go to work together ? A. Yes, but he couldn't work. 
THE COURT: Paulette, say that again. 
THE WITNESS: Cuz he couldn't work. 
THE COURT: Who couldn't work? 
THE WITNESS: Mr. Younger. 
By Mr. Smithson: 
Q. Did you see Mr. Younger again that afternoon? A. Yes. 
About what time? A Seven o'clock. 
About seven o'clock? A. Yes. 
How do you fix the time, Paulette? A. I am not so sure. 
You what? A. Iam not so sure. 
You are not so sure? A. No. 
Do you remember seeing him again that afternoon? A. Yes. 
Tell me: Did you go anywhere with him? A. Yes, to my aunt's, 


and he went with us. 


Q. You say you went to your aunt's and he went with you? A. Yes. We 
were walking and he took us in a cab. 

Q. You vere walking. When you Say, ''we were walking,'' who do you 
mean walking? A. Me and my sister and brother were walking. 

Q. Isee. To your aunt's? A. Yes. 


Q. Now, was your mother alone? (sic) A. Yes. 
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Q. Now, where did you see George Younger? A. He came to our house 
that morning and we went, and I asked my mother could we go to our aunt's 
house and she said yes, and we got our clothes on and started walking and he 
said he would take us. 

Q. He said he would take you over there? A. Yes, because he wanted to 
see our aunt. 

Q. Now, tell me: Did you ask him to take you over there? A. No. 

Q. Did your mother ? 

MR. LEVINE: Objection, your Honor. I object to that question, ''Did her 
mother ask --" 

THE COURT: Did you hear your mother ask Mr. Younger to take you? 

THE WITNESS: No. 

By Mr. Smithson: 

Q. Now, did he tell you he would take you over there? A. Yes, he told 
my mother he would take us over there because he wanted to see our aunt. 

Q. Now, where does your aunt live? How far did you have to go, in other 


words, to get to your aunt's? 


THE COURT: Let her answer your first question. Where does your aunt 


live? 
THE WITNESS: Twenty-six -- she used to live 26 -- 
THE COURT: Do you know where it is, honey? 
THE WITNESS: Yes. 
THE COURT: Where? 
THE WITNESS: It is Fourth Street. 
THE COURT: Fourth and what other street? 
THE WITNESS: I forgot. 
THE COURT: About how far from your house? Do you know? 
THE WITNESS: About four or five blocks. 
THE COURT: Four or five blocks. 
THE WITNESS: Yes. 
By Mr. Smithson: 
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. Now, did you go to your aunt's house with the defendant? A. Yes. | 
Were your brothers along? A. Yes. 
Your brother, rather, and sister? A. Yes. 
Tell me: Did your mother go over there? A. No. 
Q. How long did you stay at your aunt's, Paulette? A. Only about a 
minute. She gave us something to eat and sent us back home. 
Q. Isee. And how did you get back home? A. He brought us back in 
a cab. 
THE COURT: Who brought you? 
MR. SMITHSON: Who do you mean? 
THE WITNESS: Mr. Younger. 
MR. SMITHSON: This man over here (indicating) ? 
THE WITNESS: Yes. 


_ MR. MILOFSKY: If your Honor please, I believe she said she stayed 
there about a minute. 


THE COURT: About a minute, and then ''my aunt gave me something to 
eat and sent us home." 

MR. MILOFSKY: Thank you. 

By Mr. Smithson: 

_ @. Did you and your brother and sister come home with the defendant, 
Mr. Younger? A. Yes. 

Q. About how long were you gone, do you know, Paulette, from your 
house over to your aunt's, the eating and riding back? About how long were you 
gone; do you know? A. Two or three minutes. 

Q. About two or three minutes? A. Yes. 

Q. How long did you stay in the house eating, Paulette? A. We stayed 
there a minute and played with little children. 

MR. SMITHSON: I'm sorry. I didn't hear that, your Honor. 

THE WITNESS: We stayed over at her house and ate our breakfast; 
then we went downstairs and played with the little children a minute. 

By Mr. Smithson: 
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Q. Whose little children did you play with; your aunt's? A. No. The 
lady's downstairs. 

MR. LEVINE: I object. It is immaterial. 

THE COURT: No, it isn't. Whose children did you play with? 

THE WITNESS: The lady's that lived downstairs. 

THE COURT: The lady's that lived downstairs. 

By Mr. Smithson: 

Q. How lore did you play with them, Paulette? A. A minute, then my 


aunt called us and told us to go back home. 
Q. Was George Younger there with your aunt at that time? A. Yes. 
MR. LEVINE: Now, I don't even know what time this is, your Honor. 
THE COURT: Do it over again. 
By Mr. Smithson: 
Q. What time of the day was this that you were over at your aunt's, 


Paulette? A. Iam not so sure. 

Q. Well, let me ask you this: Was it before or after lunch? A. After 
lunch. 

Q. All right. Was it before dinner or after dinner? A. Before dinner. 

Q. Now, was it light or dark outside? 

MR. LEVINE: I object. 

THE COURT: I overrule the objection. 

THE WITNESS: Light. 

MR. SMITHSON: I am sorry. 

THE COURT: Light she said. 

By Mr. Smithson: 

Q. It was light? A. Yes. 

Q. Now, when you came back from your aunt's to your house was it still 
light outside? A. Yes. 

Q. Tell me: When you got back to the house, what did you do? A. (The 
response was inaudible.) 

THE COURT: Speak a little louder, Paulette. 
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THE WITNESS: All we did was just went in the house and told our mother 
we had come from playing with the children. Then, that's when my brother fell 
and took him to the hospital. No, -- we ate. 

By Mr. Smithson: 

Q. Had your brother fallen before you went to your aunt’s or afterwards? 
A. Afterwards. 

Q. After you had been to your aunt's your brother fell? A. Yes. 

Q. Now, how long was your mother away with your brother to the hospital? 
Do you know? A. No. 

26 _ @. Was it before -- strike that. Now, when ym came back from your 

aunt's had your brother been to the hospital yet? A. Yes. 

Q. He had been? A. Yes. 

Q. All right. Now, when you came back did the defendant, George Younger, 


come with you? A. Yes. 


Q. This man over here (pointing). A. Yes. 

Q. Did he go in the house with you and your brother and sister? A. Yes. 

Q. Where did he go in the house? A. He went in the dining room, and then 
he took and asked my mother to go get him a beer and asked my mother did she 
want one. She said, "No, thank you."" He said, Go get me one."’ She said, "'O0.K."' 
and went out to get one. Then, I went in and ate my dinner andwashed the dishes 
and he called me. 

Q. You say he called you after ycu had eaten your dinner and washed 
the dishes? A. Yes. 

27 Q. Now, where were your brother and sister when he called you? A. 
In the kitchen playing. 
Were you in the kitchen too? A. Yes. 


Where was he when he called you, if you know? A. He was in our 


. What do you mean by "our room"? A. Our room. 
Do you and your sister and brother have the same room? A. Yes. 
. Now, when he called you, what did he say? A. He said, "Come down 


a2 minute." 
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Q. I see. Did you gotohim? A. Yes. 

Q. When you went to him where were your brother and sister? A. They 
were coming to the door with me. 

Q. They came -- I am sorry. 

THE COURT: ''They were coming to the door with me." 

MR. SMITHSON: All right. 

By Mr. Smithson: 
Well, did they get to the door? A. Yes, and he pushed them out. 
Who pushed them out? A. Mr. Younger. 
Is this your room he pushed them out of? A. Yes. 
All right. Now, did you go in that room? A. Yes. 
Was anyone else in that room? A. No. 

Q. Did the defendant, Mr. Younger, go inthat room? A. Yes, andI 
tried to go out and he pushed me on the bed. 


HBO OHHH 


Q. You say he pushed you on the bed? A. Yes, and I started crying and 
he hold my mouth so I couldn't scream. 

Q. Now, why were you crying, Paulette? A. Because he was doing 
something to me. 

Q. What did he do to you, Paulette? A. He pulled my pants down and 
pulled up my dress and took something out of his pants. 

Q. You said he pulled your pants down, pulled your dress up and took 
something out of his pants? A. Yes. 

MR. SMITHSON: Your Honor, for the record I suppose I have to go into 
this. 

By Mr. Smithson: 

Q. What do you ne an, "he took something out of his pants''? A. He took 
something out that looked like my little brother's, only a little longer. 

Q. Where, Paulette? A. Out of his pants. 

THE COURT: You don't have to pursue that further for that reason. 

MR. SMITHSON: All right, your Honor. 

By Mr. Smithson: | 
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@. After he did this did he do anything else to you? A. Yes. He laid 
on top of me and my mother walked in 2nd he offered me fifty cents and my 
mother told him to get out. 

Q. Did you take the fifty cents? A. No. 

Q. Was he on top of you when your mother walkedin? A. Yes. 

MR. LEVINE: Your Honor, I strongly object to answering the last question 
and rephrasing it as the next question. That has been going on in this entire 


proceeding. 


THE COURT: I overrule the objection. Proceed. 

MR. LEVINE: Well, I have the objection for the record, your Honor. 

By Mr. Smithson: 

Q. Tell me, Paulette: Were you crying during this time? A. Yes. 

Q. Did he have hold of you in any way about the head? A. Yes. 

Q. How did he have hold of you? A He had his hand over my mouth and 
he held my head down. 

Q. Paulette, did he put any part of his body in you? A. No. 

MR. LEVINE: Again I object. 

MR. SMITHSON: I believe I have to ask that. 

MR. LEVINE: The question is transgressing the Court's own ruling, your 
Honor. 

THE COURT: In what respect is he transgressing the Court's ruling? 

MR. LEVINE: The Court told counsel to go no further on that line of 
inquiry. 

THE COURT: I said he didn't have to. I didn't tell him not to. You object 
to the question. I overrule it. What do you want to say? 

MR. MILOFSKY: Your Honor, I would like to have the Court request or 
instruct the District Attorney to attempt not to lead the witness. 

LT realize her age There has been no objection to his leading up to this 

point. But the child, if she knows, would have no difficulty describing it in detail, 
but I think putting words in her mouth is going a little too far, even under the 


circumstances. 
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THE COURT: I would agree with you, except I don't agree that that is 
what the District Attorney is doing. I overrule that objection. 
By Mr. Smithson: 
Q. This fifty cents, Paulette, did you take it? 
THE COURT: She said "no." 
By Mr. Smithson: 
Q. Now, Paulette, I believe you said your mother asked the defendant to 
leave. A. Yes. 
Q. Did he leave? A. Yes. 
Q. Now, did he say anything to you or your mother in your presence when 
he left? A. No, all he did was he took my mother's pocketbook. 
Q. Did you see that? A. No. 
THE COURT: You can't tell us about something you didn't see yourself. 
By Mr. Smithson: 
Q. You say he said nothing to you as he was leaving? A. Yes. 
Q. Did he or did he not? A. No. 
MR. SMITHSON: I think that is all I have at this time. 
MR. MILOFSKY: Will you indulge me a moment, your Honor ? 
THE COURT: Yes. 
(There was a pause.) 
CROSS EXAMINATION 
By Mr. Milofsky: 
Paulette, now I am going to ask you some questions. Do you remember 
Les. 
. Do you remember seeing me at your house? A. Yes. 
. I asked you some questions before. A. Yes. 


. Did you get upset when I asked you those questions? A. No. 
. Do you feel all right now? A. No. 
THE COURT: You don't feel all right? Do you want a drink of water? 
Do you think that would help you any ? 
33 THE WITNESS: No. 
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THE COURT: You see if you can't answer the qu stions he wants to 
ask you. Just give itatry. Don't be upset. 
MR. MILOFSKY: Has your Honor observed how many minutes she has 


been under questioning now ? 


THE COURT: Ten, I guess. 
By Mr. Milofsky: 
Q. Paulette, do you go to John F. Cook School now? A. Yes. 
. How long have you been at John F. Cook School? A. I forgot. 
. You forgot, honey? A. Yes. 
- Do you remember the name of the school you went to before you went 
to Cook? A. Yes. 
Q. What was the name of that school? A. Emory. 
THE COURT: What did you say? 
THE WTNESS: Emory. 
THE COURT: Yes. 
By Mr. Milofsky: 
Q. Do you know the address or the street the Emory School is on? A. 
It is on Nichols Road, I think. 
34 Q. That's right. Do you remember how long you went to school at 
Emory? A. No. 
THE COURT: Do you know what grade you were in when you left Emory 
School? 
THE WITNESS: Yes. 
THE COURT: What did you say? 
THE WITNESS: Yes. 
THE COURT: What grade were you in? 
THE WITNESS: Fourth. 
THE COURT: When you left Emory School? 
THE WITNESS: Yes. 
THE COURT: What grade did you go into when you started at the Cook 
School? 
THE WITNESS: Fourth grade. 
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THE COURT: And you are still in the fourth grade? 

THE WITNESS: Yes. 

By Mr. Milofsky: 

Q. Your teacher's name at this time is Miss Simms. Is that right, 
honey? A. Yes. 

Q. Do you remember the name of the teacher at Emory? A. Yes. 

Q. What was her name? A. Mrs. Seath. 

THE COURT: What did you say, honey? 

MR. MILOFSKY: Seath. s-e-a-t-h. 

THE COURT: All right. ~ 

By Mr. Milofsky: 

Q. Wasn't it just a couple of months ago that you went to Cook? In 
March? A. Yes. (Pause). 

THE COURT: Last November. Do you remember you were telling us 
about what happened a little bit ago. That was last November; wasn't it? Now, 
where were you going to school then? 

THE WITNESS: Emory. 

THE COURT: Emory. 

By Mr. Milofsky: 


. Do you ren ember how long you went to school at Emory? A. No. 


. Do you remember what school you went to before you went to Emory ? 


. What school was that? A. Mott. 
. Mott. Is that right? A. Yes. 
. Do you remember who your teacher was at Mott? A. Yes. 
THE COURT: What was her name? 
THE WITNESS: Miss A. S. Brown. 
THE COURT: A. S. Brown. 
By Mr. Milofsky: 
Q. Do you remember what school you went to before you went to Mott? 
A. Yes. 
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What school was that? A. It starts with a ''M" but I forgot. 
. It starts with an '"M"'? A. Yes. 
Was it Harrison, honey? A. Yes. 
Do you remember what school you went to before you went to Harri- 
son; when you first went to school? A. Yes. 
Q. What school was that? A. Garrison. 
Have you ever been kept back, honey? A. Yes. 
- In what grade were you kept back? A. First. 
Have you ever been kept back in any other grades? A. No. 


Q 
Q 
Q 
Q 


Do you get pretty good grades in school? A. Yes. 
37 _ Q. Do they give you A's and B's in school or do they just say "good." 
A. A, B, C, D. 
Q. Isee. You get A's and B's? A. Sometimes. 
Q. You haven't gotten any grades yet from Cook, have you? A. Yes. 
Q. What grades did you get there, honey? A I got an A andI gota B. 
THE COURT: What did you get an A in? 
THE WITNESS: I got an A in spelling. 
THE COURT: And you got a B? 
THE WITNESS: In reading. 
THE COURT: You got B in reading? 
THE WITNESS: Yes. And U in arithmetic. 
THE COURT: You got U in arithmetic. 
THE WITNESS: Yes. 
THE COURT: Did you get any other grades? 
THE WITNESS: No. 
THE COURT: When did you get those grades; do you know? 
THE WITNESS: No. 
THE COURT: Was that a short time ago? 
THE WITNESS: Yes. 
By Mr. Milofsky: 
Q. Do you remember whether you got A's and B's with Miss Seath at 
Emory? A. No. 
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= THE COURT: You don't remember, you mean? 
> THE WITNESS: She doesn't give A's, B's and C's. 
. THE COURT: What did she do? How did she do it? 


THE WITNESS: She just put zero or X on the paper. 

THE COURT: She put a zero or X on it? 

THE WITNESS: Yes. 

THE COURT: Do you know what the zero meant or what the X meant? 
THE WITNESS: Zero meant all wrong. 


z THE COURT: The zero meant it was all what? 

, THE WITNESS: Wrong. 

J THE COURT: Wrong, huh? And X meant it was all --? 

‘4 THE WITNESS: All wrong too, but she put a large X’ on the paper. 
? 


THE COURT: Meant it was all wrong too but she put a large X on the 
paper. Suppose it was all right. What would she put on the paper? 
- THE WITNESS: A C. 
THE COURT: A'"'C''. What did you get when she was giving you the 
. grades? 
y 39 THE WITNESS: Zero, X and C. 
THE COURT: Did you get all three of them yourself? 
THE WITNESS: Yes. 
By Mr. Milofsky: 
Q. Well, honey, did you get good grades with Miss Seath? A. No. 


4 


& Q. Now, honey, you go to school every day; is that correct? A. Yes. 
° Q. Do you know what attendance means? A. No. 
v Q. Attendance. Well, attendance means going to school. 


THE COURT: Regularly. Well -- (laughter) -- I withdraw that. 
By Mr. Milofsky: 


©. Do you go to school every day, honey? A. When I am sick I don't go. 


= Q. Are you sick very often? A. I have asthma. 
~ Q. Asthma A. Yes. 
, Q. Do you know how many days -- 


, THE COURT: (Interposing.) Try to speak a little louder. 
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By Mr. Milofsky: 
Q. Do you know how many days you have missed from school at Cook 
where you are now, since you have been there, honey? A. No. 
Q. You don't remember. Well, do you remember if you have been bothered 
by asthma since you have been in Cook? A. No. 
Q. If you haven't been bothered by asthma you haven't had any reason 
to miss school. A. I was bothered by asthma but didn't know what it was. 
| Q. Have you missed any school days since you have been in Cook? A. 
Yes. 
Q. Vhat did you miss them for? A. I miss school for coming here. 
THE COURT: I don't understand you now, honey. 
THE WITNESS: I missed school for coming here. 
THE COURT: She missed school for coming here. And wht else? 
THE WITNESS: When I had a slight cold. 
THE COURT: When you had a slight cold. Have you missed many days 
from school since you have been in Cook? 
_ ‘THE WITNESS: Yes. 
THE COURT: Many, huh? 
By Mr. Milofsky: 
Q. Do you ever miss school because you get up too late? A. Sometimes, 
but I still go. 
- @ Oh. You go late. Do you remember if you missed many school days 


at Emory? A. Yes. 
Q. Why did you miss those school days, honey? A. I had to comé to Court 


and -- 


MR. LEVINE: The jurors aren't hearing, your Honor. 

THE COURT: You will have to speak a little louder. When you were at 
Emory he wants to know why you missed some days there. 

THE WITNESS: Because I came to Court and stayed out of school. 

THE COURT: Because she came to Court and she stayed out of school. 

By Mr. Milofsky: 
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Q. Do you remember, Paulette, how many times you have been in Court 
altogether? A. No. 

Q. You have no idea at all? A. No. 

Q. Was it four or five, perhaps? Does that sound reasonable? A. No. 

42 THE COURT: Now, what did you ask her? 

MR. MILOFSKY: How many times she has been in Court. 

THE COURT: And she said she didn't remember or didn't know; is tht 
right? 

MR. MILOFSKY: I am not sure what she said. 

THE COURT: Do you know how many times you have had to come to 
Court ? 

THE WITNESS: No. 

THE COURT: Did you have to come many times; do you think? 

THE WITNESS: Yes. 

By Mr. Milofsky: 

Q. Honey, Paulette, do you remember if you came about four or five times 
or maybe six? Does that sound like the right number of times to you? A. No. 

Q. That doesn't sound like the right number of times? A. No. 

Q. Do you think you cane more than five or six times or less than five 
or sixtimes? A. Less. 

Q. Less. Well, then, if you were absent from school you would Ive been 
absent less than -- this is getting com plicated. 

43 THE COURT: Yes, itis. She has given other reasons for being absent, 

you know, too. 

MR. MILOFSKY: Yes, she has given asthma. 

THE COURT: And a slight cold also. 

By Mr. Milofsky: 

Q. Have you been absent from Cook school as many as fifteen times in 
the last two months? A. No. 

Q. Have you been absent as many as ten times? A. Yes. 

Q. Ten times. Now, honey, how long have you known Mr. Younger? A. 


44 


45 
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I don't remember. 
THE COURT: You don't know. 
THE WITNESS: No. 
By Mr. Milofsky: 
Q. Do you know how long a year is? 
THE COURT: Well, that question is a little bit equivocal the way it is 
framed. 
By Mr. Milofsky: 
@. Have you known him a long, long time, or just a little while? A. Just 
a little while. 
Q. Do you remember how long he has been going to work with your daddy ? 
A. No. 
Q. Do you remember how many times you saw George before November 
24th? A. No. 
- Q. Did you see him ace before that day? That wasn't the first day you 
ever saw George; was it? A. No. 
_ Q. Didn't he come over and go to work with daddy pretty often? A. Yes. 
Q. Well, then you saw him many times before November 24th? A. Yes. 
Q. Could you guess how man y times you have seen George? A. No. 
Q. What did you call him when he would come to the house? A. Mr. 
George Young. 
THE COURT: What did you say, Paulette? 
THE WITNESS: Mr. George Young. 
THE COURT: Mr. George Young. 
By Mr. Milofsky: 
Q. Was he friendly to you? A. Yes. 
Q. Had he ever baby sat for you before this day? A. (There was no re- 
sponse.) 
Q. Do you know what I mean by baby sit or baby sat? A. Yes. 
Q. I didn't hear you. A. Yes. 
Q. He had. Is that what you said? 


46 
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THE COURT: You asked her whether she knew what it meant. She said 
she did. 

By Mr. Milofsky: 

Q. Did George ever baby sit for you and the other children while your 
mother went shopping or anything like that? A. No. 

Q. Never did. A. No. 

Q. Would you say that before all this happened he was a nice person? 
A. Yes. 

Q. Paulette, how many people have you told this story to that you told 
a little while ago? A. (There was no response.) 

THE COURT: Here this moming. That you just told us. He wants to 
know how many other people you have told about it. 

THE WITNESS: No one but the people in this room and the people in the 
other room. 

THE COURT: People in this room and the people in the other room. 

By Mr. Milofsky: 

Q. What other room is that, honey? A. Where we went the first time 
it happened. 

THE COURT: ''Where we went the first time it happened." 

By Mr. Milofsky: 

Q. Did you ever tellit to me? A. Yes. 

Q. That is three times. 

MR. SMITHSON: I believe the witness said the people in this room, your 
Honor. 

By Mr. Milofsky: 

Q. Well, did you ever tell it to me any place but this room? A. No. 
At my house. 

Q. That's right. That would make three times. Is that right, honey? 
A. Yes. | 

Q. Did you ever tell it to this gentleman here (indicating) in his office? 
A. No. 
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Q. Did you ever tell it to another man in this building; Mr. Burka? A. 
Yes. 
Q. You told it to Mr. Burka. That would be four times. You said earlier 
47 that this all happened about seven o'clock at night? A. Yes. 
Q. Your daddy wasn't home then; was he? A No. 
-Q. Did you tell your daddy about it when he came home? A. No, my 
mother told him. 
Your mother told him. A. Yes. 
. When your daddy came home did he ask you any questions about it? 


. Nothing at all? A. No. He was upset about it. 
. He was upset about what? A. About what Mr. Younger did. 
. Aboutthe money? A. No, about what he did to me. 
Q. Was daddy upset about the money too? A. No, he said he wasn't 


worried at all about the money. 


_ Q. He wasn't worried at all about the money? A. No. 

Q. Didn't your -- Did you hear your daddy say thct? A. Yes. 

Q. What time did you go to sleep that night, honey? A. Twelve o'clock. 

Q. You don't always go tosleey that late do you? A. Sometimes I do. 

Q. Did you go to any place with your mother and daddy that night? I 
think you called it the other room. Did you go any place that night? 

THE COURT: With whom ? 

By Mr. Milofsky: 

Q. With mother and father and tell people the story? A. No. 

Q. Is mother working now? Is your mother working now? A. I don't 
know. Only when some people call her to work for them. 

: Q. THE COURT: ‘Only when some people call her to work for them." 

Is that right? 

THE WITNESS: Yes. 

By Mr. Milofsky: 

Q. You mean she does days work? A. Yes, sometimes. 
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. Is mother pretty strict with you, honey? A. What do you ne an? 
. I mean, if you do sone thing wrong, does mother spank you? A Yes. 
. Did she spank you last week? A. No. 
Has she spanked you recently? A. No. 
Q@. When she spanks you does she use her hand or something else? 
A. Something else. 

Q. What does she use? 

THE COURT: What does she use? 

THE WITNESS: My father's belt. 

By Mr. Milofsky: 

Q. Do you feel all right, right now; right this minute? A. No. 

MR. MILOFSKY: If your Honor please, I have no objection to continuing 
for a recess. 

THE COURT: No. She is going to be upset at any time she testifies 
here, I imagine. I will know as quickly as anyone else, I think, when the time 
comes. 

MR. MILOFSKY: All right, sir. 

By Mr. Milofsky: 

Q. When mama uses the belt on you -- 

THE COURT: (Interposing.) I think maybe in view of what you and I 
have just said the record better show that this child has given no evidence, 
visible evidence at all that she is upset, that I know. Of course, I am sitting 
behind her. 

MR. MILOFSKY: I certainly, for the record, concur in what your Honor 


just said. On the other hand, neither of us knows what is in her mind or her 


exact state, and I only wanted to give her the benefit of the doubt. 
THE COURT: I am sure you do, but we will go on a little while longer. 
MR. MILOFSKY: When I said "honey" your Honor, I was referring to 
the child. 
THE COURT: I didn't think you meant me. 
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By Mr. Milofsky: 
Q. Has mother spanked you often with the strap, toney? A. Yes. 
THE COURT: What did you say to that, Paulette? 
THE WITNESS: Yes. 
THE COURT: She spanked you often with the strap, hih? 
THE WITNESS: Yes. 
By Mr. Milofsky: 
Q. Now, when she spanks you, does she hit you once and then say be 


good or does she keep spanking you? A. She keeps spanking me. 


. Has she spanked you since you have been in Cook school? A. Yes. 

. Do you remember whether she spanked you while you were going to 
A. Yes. 

. Do you remember if she spanked you while you were going to Mott? 


. YOu mean she didn't spank you at all or you don’t remember? A. I 
don't remember. 
Does your daddy ever spank you? A. No. 
. Does your:ict!.erever spank daddy? A. No. 
. Mother ever use anything besides a belt? A. Sometimes she uses 


A shoe. Does she hit you with the heel of the shoe? A. No. 
Q. Which does she use more often: the beltor the shoe? A. The belt. 
_ Q. The belt. Do you remember when you were going to Emory School 

the teacher named Rodriques? A. Yes. 

Q. That was a man teacher; wasn'tit? A. Yes. 

Q. Did he ever do anything to you? A. Yes, he was going to punish me 
once. 

THE COURT: What did you say? 

THE WITNESS: He was going to punish me. 

THE COURT: He was going to punish you. 

THE WITNESS: Yes. 
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By Mr. Milofsky: 

Q. Do you remember what he was going to punish you for, Paulette? 
A. Yes. 

MR. SMITHSON: Doesn't your Honor think we are getting a little far 
afield? 

THE COURT: I don't know if we are or not. I guess I better find out 
what's coming first before I can let her answer. I have to speak to another 
jury so I think I will let these jurors go. Take her out to her mother. You go 
out there with your mother and she will get you some lunch and then we will 
come back in just a little while. Now, ladies and gentlemen, I will have to ex- 
cuse you until twenty minutes before two; 1:40. Please be in the seats you now 
occupy at that time. Do not discuss this case either among yourselves or with 
anyone else during this or any other recess or any adjournment of the Court. 
That will be all until 1:40. (The jury left the court room.) 

THE COURT: Bring in the other jury. 

MR. LEVINE: Your Honor, for the record I would like to inform the 
Court that immediately after the witness passed the double door barrier in 
the presence of the Marshal, I believe she began to cry. I think that that might 
well be in the record in view of the questions or comment that came between 
counsel and the Court, about the defendant's condition. 

THE COURT: (Addressing the Marshal:) Did the child cry? 

THE DEPUTY MARSHAL: I didn't notice it, your Honor. I patted her 
on the back and she -- 

MR. MILOFSKY: She wiped at her eye, your Honor. 

THE DEPUTY MARSHAL: She may have, but I didn't notice it. 

MR. MILOFSKY: The only purpose in all of this, to protect all of us, I 
suppose -- I think we could almost stipulate that all of us and each of us is 
trying to be considerate of the child. 

THE COURT: I haven't any doubt about that. 

MR. MILOFSKY: Fine. 

(Thereupon, at approximately 12:25 P. M. the luncheon recess was had.) 
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THE COURT: This won't take very long, Paulette. Answer the best you 
can. We want to hear you. You will have to help us in that. 

MR. MILOFSKY: Would the recorder repeat the last question? 

(Thereupon, the reporter read the last question propounded to the witness 


as follows: "Question: Do you remember what he was going to punish 

you for, Paulette? "Answer: Yes."’) 

THE COURT: What was Mr. Rodriques going to punish you for, Paulette? 

THE WITNESS: The boy in back of me in the lounge hit me andI hit him 
back. 

THE COURT: Did you hear that (addressing the reporter)? "The boy 
in the lounge -- the boy in back of you in the lounge hit you ? 

THE WITNESS: Yes. 

THE COURT: And you hit him back? 

THE WITNESS: Yes.' 

By Mr. Milofsky: 

Q. Isuppose Mr. Rodriques saw you hit the boy and he was going to 
punish you for that; is that right? A. Yes. 

Q. Did you tell your teacher about that? A. Yes. She said she had 
nothing to with it. 

Q. Did you go home and tell your mother about it? A. Yes. 

Q. Do you remember what you told your mother about Mr. Rodriques? 
A. Yes. 

Q. What did you tell your mother? A. That one of the -- (The answer 
became inaudible.) ‘ 

THE COURT: A little louder now. You told your mother that the boy in 
back of you -- 

THE WITNESS: Hit me and I hit him back. That Mr. Rodriques punished 
me but wasn't going to punish the boy. 

THE COURT: That Mr. Rodriques had punished you but wasn't going to 
punish the boy. Is that right? 
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THE WITNESS: Yes. 

THE COURT: That's what you told your mother. 

THE WITNESS: Yes, because he didn't see the boy hit me. SoI was 
going to tell him and told me to go back to my room. 

THE COURT: You were going to tell him what happened and he told you 
to go back to your room? 

THE WITNESS: Yes. 

THE COURT: Did you tell your mother all of that? 

THE WITNESS: Yes. 

BY MR. MILOFSKY: 

Q. Did Mr. Rodriques hit you? A. No. 

Q. Did you tell your mother that Mr. Rodriques hit you? A. No. 

Q. Did you tell your mother that Mr. Rodriques shoved you? A. No. 

MR. SMITHSON: May it please the Court, I would like to be heard just 
a moment. I don't see that this is material or relevant. 

THE COURT: I don't either. Again, I can't be sure. 

MR. LEVINE: May I answer by saying that the jury has not heard the 
evidence -- whether it is material or not. 

THE COURT: Come to the bench for that. 

* * * *&* * * KK * 
By Mr. Milofsky: 
Q. When you were at Emory School, where Miss Seath was your teacher, 


do you remember whether you got along pretty well with the other children? 
A. Yes. 
Q. You remember that. Did you get along pretty well with the other 
children? A. No. 
65 Q. You did not. Do you remember whether you had many occasions -- 


strike that. Did any of the boys in your class room ever pick on you? 
MR. SMITHSON: Immaterial, your Honor. 
THE WITNESS: No. 
By Mr. Milofsky: 
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Q. Did you ever complain to the teacher about the other boys picking on 


you? 


MR. SMITHSON: Immaterial, your Honor. 

THE COURT: I overrule the objection. She may answer. Did you ever 
complain to your teacher that the other boys picked on you ? 

THE WITNESS: No. 

THE COURT: All right. 

By Mr. Milofsky: 

Q. Did you ever complain to the teacher that other children would take 
your pencil or your paper? A. No. 

Q. Did you ever complain to the teacher that other children were copying 
from your work? 

THE COURT: You don't have to answer that. 

By Mr. Milofsky: 

Q. Did you ever copy from any other children's paper ? 

THE COURT: You don't have to answer that. 

By Mr. Milofsky: 

Q. Did Miss Seath ever keep you after school? 

MR. SMITHSON: Objection. 

THE WITNESS: Yes. 

THE COURT: Did Miss Seath ever keep you after school? 

THE WITNESS: Yes. 

THE COURT: Why did she keep you after school? 

THE WITNESS: Because I was talking. 

THE COURT: Because you were talking. 

By Mr. Milofsky: 

Q. Did she ever keep you after school for any other reason? 

MR. SMITHSON: Objection. 

THE COURT: No. She may answer that. Can you remember any other 
reason Why Miss Seath kept you after school? 

THE WITNESS: Yes. 
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THE COURT: What was it? 

THE WITNESS: A boy hit me and I hit him back and we started fighting. 

THE COURT: Another boy hit you and you hit him back? 

THE WITNESS: Yes. 

THE COURT: And you started fighting, huh? 

THE WITNESS: Yes. 

By Mr. Milofsky: 

Q. Do you remember this morning when the Judge explained to you and 
asked you about what a lieis ? 

MR. SMITHSON: I don't think that is proper. 

THE COURT: It is all right. 

THE WITNESS: Yes. 

By Mr. Milofsky: 

Q. Did Miss Seath ever keep you after school for lyin g? 

MR. SMITHSON: How would she know unless she was told? 

MR. MILOFSKY: Well, she might have been told. 

THE COURT: That's all right. Did Miss Seath tell you she was keeping 
you after school because she thought you told a lie? 

THE WITNESS: One time she did. 

THE COURT: ‘'One time she did."’ What did she tell you? 

THE WITNESS: She thought I was copying someone's paper. 

THE COURT: She told you she thought you were copying off of somebody 
else's paper. 

THE WITNESS: Yes. She told me I was telling a story. 

THE COURT: I can't hear you when you keep your head down. 

THE WITNESS: She thought I was telling a story. 

THE COURT: And you said you didn't. 

THE WITNESS: Yes. 

THE COURT: All right. 

By Mr. Milofsky: 

Q. Now, that'sonetime. Were there any other times that Miss Seath kept 

you after school for lying? A. No. 
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Q. Was there ever another time when she talked to you about lying? A. No. 

Q. Did Miss Seath ever give you a report card to take home to your mother? 
A Yes. 

Q. Do you remember what your grade was for conduct? 

MR. SMITHSON: If your Honor pleases, that is immaterial and irrelevant. 

THE COURT: I don’t think this is. Conduct. 

MR. LEVINE: It is foundation for the next question. 

THE COURT: Just a minute. Only one of you can do this at a time. 

By Mr. Milofsky: 

Q. Well, you said, then, Paulette, that Miss Seath never talked to you 
more than one time about lying; is that right? A. Yes. 


Q. Now, when Mr. Smithson was talking to you -- 
THE COURT: (Interposing.) This gentleman here (indicating). 
| Q. (Continuing) -- and asking you questions this morning you said that 
this thing took place at about seven o'clock at night; is that right? A. Yes. 


Q. You also told Mr. Smithson that it was light outside when you got home 

from your aunt's; is that correct? A. Yes. 
Q. Do you remember how long your mother was gone; how long it took 

her to come back when she left? A. No. 

Q. You don't remember? A. No. 

Q. You remember how long you were over at your aunt’s house. You said 
a minute. But you don't remember how long your mother was gone? A. No. 

Q. Was it along time? A. Not so long. 

THE COURT: Not so long did you say? 

THE WITNESS: Yes. 

THE COURT: Try to talk a little louder. 

By Mr. Milofsky: 

Q. You also told Mr. Smithson that George came over at about twelve 
o'clock. A. Yes. 

Q. Do you remember what time you got up that morning? A. Yes. 

Q. What time did you get up? A About eleven. 
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Q. About eleven. Did you have breakfast right away? A. No. 

Q. Paulette, -- 

THE COURT: She said, "No." 

MR. MILOFSKY: I know. I was going to ask her, if possible, to keep 
her head up. 

THE COURT: Yes, it helps us if you will say whatever you are going to 
say, to say it right straight out in front of you with your head up. 

By Mr. Milofsky: 

Q. You say you had breakfast when you got up? A. I said no. 

Q. Oh. Did you have breakfast between the time you got up and George 
came to the house? A. I had breakfast over at my aunt's. 

Q. You say you had your breakfast over at your aunt's, and this was after 
George came back from with your daddy. 

THE COURT: I don't understand that qestion myself. 

MR. SMITHSON: What is the basis? 

MR. MILOFSKY: The basis is she said -- 

THE COURT: My point is: I don't understand your question. Therefore, 
maybe the child doesn't. It is a reasonable assumption. 

MR. MILOFSKY: All right, sir. 

By Mr. Milofsky: 

Q. You remember George and Daddy left for work. A. Yes. 

Q. And you remember you said that daddy usually goes to work about 
three o'clock. A. Yes. 

Q. And you remember you said that George went to work with daddy. A. 
Yes. 

Q. And then George came back. So, it must have been after three o'clock 
when George came back. A. (There was a pause.) 

THE COURT: Is that right ? 

THE WITNESS: Yes. 

THE COURT: You think? 

THE WITNESS: Yes. 





36 

By Mr. Milofsky: 

Q. Now, you had breakfast -- strike that. When George came back it was 
then that he took you to your aunt's; is that correct? A. Yes. 

Q. And it was over there that you had breakfast? A. Yes. 

Q. Do you remember about what time George got back? A. No. 

Q. Let me say this: We know he got back after three o'clock. As near 
as you can remember, what time did he get back? A. About four o'clock or 
4:30. 


_ Q. About four or four-thirty. And you hadn't had anything to eat from 
eleven o'clock in the morning until four or four-thirty? A. We had our break- 


fast at our aunt's. 

_ THE COURT: Well, that's what he is trying to find out. Let's try it this 
way: When you got up in the morning you think it was about eleven o'clock before 
you got out of bed; is that right? 

THE WITNESS: Yes. 

THE COURT: What did you do? You got dressed. Then what did you do? 
Tell us just what you did, either by yourself or with anybody else before you went 
to your aunt's hause and had breakfast. 

THE WITNESS: Helped my mother fix my brother and sister with their 

clothes. 

_ THE COURT: "Helped my mother fix my brother and sister with their 
clothes." 

THE WITNESS: Yes. 

THE COURT: Then, what else? 

THE WITNESS: Then she called -- (the answer became inaudible.) 

THE REPORTER: I didn't hear that, your Honor. 

THE COURT: No, I didn't either. And then she called and what? 

THE WITNESS: She called our aunt and -- (the answer became inaudible.) 

THE COURT: Tell us that again, Paulette. After you helped fix your 
brother and sister with their clothes what happened then? 

THE WITNESS: We started out to go to our aunt's house. 
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THE COURT: You started out to go to your aunt's house. And you went 
to your aunt's house; didn't you? 

THE WITNESS: Yes. 

THE COURT: Now, did anyone go with you? Did anyone go with you to 
your aunt's house ? 

THE WITNESS: Yes. 

THE COURT: Who went with you ? 

THE WITNESS: Mr. Younger. 

THE COURT: Mr. Younger. And did yourbrother and sister go with you? 

THE WITNESS: Yes. 

THE COURT: And all three, plus you, went to your aunt's house? 

THE WITNESS: Yes. 

THE COURT: And there you had breakfast; didn't you? 

THE WITNESS: Yes. 

THE COURT: And did you play with some other little children while you 
were there? 

THE WITNESS: Yes. 

THE COURT: That belonged to the lady downstairs ? 

THE WITNESS: Yes. 

THE COURT: And then you came home; didn't you? 

THE WITNESS: Yes. 

THE COURT: Who brought you home ? 

THE WITNESS: Mr. Younger. 

THE COURT: When you got home with your brother and sister and Mr. 
Younger was your mother home ? 

THE WITNESS: Yes. 

THE COURT: And then what did you do? 

THE WITNESS: My brother fell and hurt himself. 

THE COURT: Then your brother fell and hurt himself? 

THE WITNESS: Yes. 

THE COURT: Did your mother take him to the hospital? 
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THE WITNESS: Yes. 

THE COURT: Was Mr. Younger there then? 

THE WITNESS: Yes. 

THE COURT: Was your father there then? 

THE WITNESS: Yes. 

THE COURT: After your mother took your brother to the hospital did 
your father then go to work? 

THE WITNESS: Yes. 

THE COURT: Did anybody go with your father when he went to work? 

THE WITNESS: Mr. Younger. 

THE COURT: And your father didn't come back right away; did he? 

THE WITNESS: No. 

THE COURT: Did Mr. Younger come back pretty soon? 

THE WITNESS: Yes. 

THE COURT: By himself? 

THE WITNESS: Yes. 

THE COURT: Was your mother there when Mr. Younger got back? 

THE WITNESS: Yes. 

THE COURT: Now, tell us what happened then; before Mr. Younger took 
you in the room. Did your mother stay there right along? 

76 THE WITNESS: No. 

THE COURT: Where did your mother go? 

THE WITNESS: He asked my mother if she wanted a beer and she said, 

No, thank you."' And he said, ''Go get me one." 

THE COURT: Did your mother go to the store for the beer? 

THE WITNESS: Yes. 

THE COURT: And it was then that your -- that Mr. Younger took you 
in the room and did what you told us he did? 

_ THE WITNESS: Yes. 

THE COURT: Now, let's go on from there or whatever you want. We 

have it, according to this, chronologically, now. 
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By Mr. Milofsky: 

Q. You just told the Judge and jury that -- a few minutes ago that you and 
George and your little brother and sister came back from your aunt's house about 
four or four-thirty; is that true, honey? A. Yes. 

Q. You also said that you were only over.at your aunt's house for a minute. 
You had something to eat and played with the children downstairs and came back 
at about four-thirty. A. Yes. 

Q. You also said that George asked mama to get him a bottle of beer. A. Yes. 

Q. You also said that mama went to the store. A. Yes. 

Q. Did mama say she was going to the store? A. Yes. 

Q. Or did she say she was going to a friend's house to get the beer ? 

A. I think she said she was going to the store. 

Q. "She said she was going to the store."' Now, it didn't take very long 
for George to ask mama to get him some beer; did it? A. No. 

Q. And you say you got back about four-thirty or so. A. Yes. 

Q. What happened between four-thirty and seven, because you remember 
you told Mr. Smithson that this thing happened between seven and seven-thirty. 
What happened between -- 

THE COURT: I -- maybe she did. I don't remember that. 

MR. SMITHSON: I don't recall her fixing the time. 

THE COURT: There was some discussion about seven o'clock. But you 
Say -- 

MR. MILOFSKY: It was stated in the opening statement and the child 

said it, your Honor. 

MR. SMITHSON: It was stated in the opening statement sometime after 
seven, but I don't recall the child saying it. It is a jury question, your Honor. 

THE COURT: I know. But I don't want to interrupt your examination by 
what I was just saying. I am trying to keep it straight in my own mind. 

MR. MILOFSKY: Yes, your Honor. 

THE COURT: Anyway, whatever the time by the clock was it was still 
light outside when Mr. Younger took you in that room and did whatever it was 
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you said he did; is that right ? 

THE WITNESS: Yes. 

THE COURT: It was still light outside; was it? 

THE WITNESS: Yes, and then it began to get dark. 

THE COURT: And your mother came back while he was in the room 
with you ? 

THE WITNESS: Yes. 

THE COURT: All right. 

By Mr. Milofsky: 

@. Now, honey, as best you can remember what time was it when this 
thing happened? A. Seven -- seven-thirty. 

Q. You tell the Judge and you tell the jury -- take your time -- what 
happened between 4:30 and seven. Do you understand the question, honey ? 

A. (The witness shook her head in the negative.) 

Q. You don't. 

THE COURT: Tell her what significance four-thirty has. See if it has 
any to her. It doesn't have any to me. 

| MR. MILOFSKY: If your Honor please, she said she returned from her 
aunt's at four-thirty. 

THE COURT: I wonder if she said that? 

MR. MILOFSKY: I just asked her that, sir. 

THE COURT: That's what I wonder about. You see, it was more, to my 
mind, in the form of a suggestion that something was at four-thirty, and that is 
what I am really concerned about at the moment. 

MR. MILOFSKY: All right, sir. I appreciate your point. 

THE COURT: If you will try to let her know what significance four- 
thirty has to you and let's see whether it does to her. 

: MR. MILOFSKY: Let me explain this to you, sir. 

THE COURT: Yes. 

MR. MILOFSKY: Four-thirty has no particular significance to me except 
it is the time she said she came back from the aunt's house. 
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THE COURT: Well, let's find out if that's so. 

MR. MILOFSKY: Yes. You may recall, your Honor, although I am -- 

I have a right to lead, somewhat -- I did start at a point at three o'clock, 
the time she stated on direct that her father left for work. 

THE COURT: That's right. Now, let's find this out first. 

MR. MILOFSKY: Yes, your Honor. 

THE COURT: Did you come -- and I think I found this out a moment ago. 
Did you and your brother and your sister and Mr. Younger get back from your 








aunt’s house before your daddy went to work? Had you been to your aunt's house 
and played with the children downstairs and then come back home before your 
father went to work? 

THE WITNESS: I think so. 

THE COURT: You think so. When you got back home after having had 
your visit to your aunt's house, Mr. Younger came back with you, you said. Is 
that right? 

THE WITNESS: Yes. 

THE COURT: When Mr. Younger came back with you from your aunt's 
house was your father home ? When you got back? 

THE WITNESS: He was home because he was a little late going to work. 

THE COURT: "He was home because he was a little late going to work." 
Now, do you want to go on from there? 

MR. MILOFSKY: Yes. 

THE COURT: If you think she is in error about that, you can inquire. 

I thought that's what she told me earlier. 
MR. MILOFSKY: I am rather reluctant to go over the same ground again, 


but if you find it objectionable, your Honor, I will stop. 

By Mr. Milofsky: 

Q. Do you remember about whattime daddy went to work that Sunday ? 
A. No. 

Q. You don't. Do you remember this morning telling Mr. Smithson 
that daddy usually goes to work about three o'clock? A. Yes. 
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_ Q. Did he go to work about three o'clock on that Sunday? A. Yes. A 
little after three. 

THE COURT: What did you say? 

- THE WITNESS: A little after three. 

THE COURT: "A little after three." 

By Mr. Milofsky: 

Q. Now, your little brother fell down before daddy went to work; is that 
right, honey? A. Yes. 

: Q. And mama took him to the hospital before daddy went to work. A. Yes. 

Q. Now, George left the house with daddy to go to work; didn't he? A. Yes. 

Q. Do you remember about how long it was before George came back? 

A. No. 

Q. You don't. Do you remember -- well, in view of the fact your Honor 
suggested that I mentioned four-thirty I won't ask her that. Do you remember 
about what time George came back from work? A. No. 

THE COURT: Was it a short time or a long time after he and your father 
went out together ? 

THE WITNESS: It was kind of long. 

THE COURT: "Kind of long."’ 

By Mr. Milofsky: 

Q. Going back to the time that George came to the house, do you remember 
whether he knocked on the door to come in? A. Yes. 

THE COURT: Do you mean the first time he got there that day? 

MR. MILOFSKY: Yes, sir. Going back to the time -- 

THE COURT: When he first came there that day, did he knock on the door? 

THE WITNESS: Yes. 

By Mr. Milofsky: 

Q. Do you remember who opened the door, honey? A. Yes. 

. Who opened the door? A. My father. 
. Was daddy dressed? A. Yes. 
. He had his shirton? A. Yes. 
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. His pants and shoes? A. Yes. 
. Was mother up at the time? A. No. 
. Mother was stillin bed? A. Yes. 
Q. Do you remember what room George went into when he first came 
into the house that morning? A. Yes. 
Q. What room did he and daddy go into? A. They went in the dining 
room and then they went in the kitchen. 
. Did they sit down in the kitchon? A. Yes. 


. Did George ever go into the bedroom where mama was that morning ? 


. Did he go in there with your daddy? A. Yes. 
. Did you go in with them? A. No. 
. Well, then they didn't go right to the dining room and kitchen; daddy 
and George went into the bedrcom. 
MR. SMITHSON: The witness didn't say that, your Honor. The witness 
said -- did they ever that morning go in that room. 
THE COURT: Ask her. 
By Mr. Milofsky: 
Q. When George walked into the house where did he and daddy first go? 
Now, let me ask you this: Did they go into the bedroom first or the dining 
room or kitchen? A. Into the dining room,then the kitchen. 
Q. Isee. Did they sit down inthe kitchen? A. Yes. 
. Didthey talkk? A. Yes. 
. Did you see any whisky on the table? A. No. 
. Do you know what whisky is? A. Yes. 
. Do you remember how long they sat in the kitchen talking? A. No. 


Q. Was it fifteen minutes? A. Idon’t remember. How much later 


did mommy get up? A. She got up the same time we got up. 
Q. The same time you got up? 
THE COURT: "The same time we got up," she said. 
By Mr. Milofsky: 
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Q. Now, you were dressed when George came to the house at twelve o'- 
clock and daddy was dressed. 
MR. SMITHSON: I don't believe the witness said that, your Honor. 
THE COURT: She hasn't said that. 
MR. MILOFSKY: I am sorry. 
Q. Were you completely dressed when George came in that that morning? 
No. 
Q. Had mama gotten up by the time George got there? A. No. 
Q. She was stillin bed? A. Yes. 
'Q. Now, how long did George and daddy stay in the kitchen, if you 
remember? A. Idon't remember. 
Q. How much later was it when mommy came into the kitchen? 
MR. SMITHSON: I don't think she said the mother went in the kitchen. 
‘MR. MILOFSKY: Strike that. 
By Mr. Milofsky: 


: Q. Do you remember what time your mommy got up? A. No. 
Q. You said you got up at eleven? A. Yes. 


_Q. And you said mommy got up with you. A. She got up to go to the 
bathroom. 


THE COURT: "She got up to go to tke bathroom." 
By Mr. Milofsky: 
'Q. Then she went back to bed. A. Yes. 
87 Q. She gotup sometime that morning; didn't she, honey? A Yes. 
_ Q. When she got up did she come into the kitchen? A. She had to go 
through the kitchen to go to the bathroom. 
THE COURT: "She had to go through the kitchen to go to the bathroom." 
_Q. After that did she go back to sleep again or did she stay up for the 
day? A. She went back in her room. I don't know. 
THE COURT: "I don't know. She went back in her room.'' When you 
talk, Paulette, you will have to keep your ham away from your mouth because 
we can't hear you so well with your hand up by your mouth. 
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By Mr. Milofsky: 

Q. Paulette, you said you got up at eleven, George came at twelve. Do 
you remember what time mommy got up and stayed up for the rest of the day? 
A. Yes. 

Q. What time was that, honey? A. She got up about 12:30. 

Q. Twelve-thirty. 

THE COURT: (Addressing a juror:) Mr. Hunter, are you hearing this 
witness? 

(There was no response.) 

THE COURT: Mr. Hunter. Are you Mr. Hunter? 

A JUROR: Yes. 

THE COURT: Iam sorry. I didn't mean you. Mr. Miner. Which is Mr. 
Miner ? 

A JUROR: Here. 

THE COURT: Are you hearing the witness? 

A JUROR (Mr. Miner): Some of it. 

THE COURT: Well, we have to hear it all. If at any time any d you don't 
hear what is said raise your hand and in that way I will know. Which Mr. Gold- 
berg? (sic) 

A JUROR: Here. 

THE COURT: Are you hearing all right? 

A JUROR (Mr. Goldberg): Yes. 

THE COURT: You see, it doesn't help any of us if we don't hear this child. 
Raise your hand if you don't hear and I will have her repeat it or one of us will. 

A JUROR: I think you did repeat most of it. 

THE COURT: Pardon me? 

A JUROR: I think you did repeat most of it. 

THE COURT: Well, that's what we have both been trying to do. I suppose 
it works out all right. But let's not take a chance on it. Go ahead now. 

MR. MILOFSKY: I was going to suggest, your Honor, for your considera- 
tion, perhaps putting the child in front facing the jury. 
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THE COURT: The reporter has got to hear too. 

MR. LEVINE: May we approach the bench, your Honor, on a matter of 
utmost urgency ? 

THE COURT: Yes. (Thereupon counsel approached the bench and con- 

ferred with the Court out of the hearing of the jury as follows:) 

MR. LEVINE: I respectfully move the Court to grant a mistrial on the 
basis that one of the jurors said he only heard part of the witness's testimony. 

THE COURT: I deny it. 

(Thereupon, counsel returned to the trial table, and the following occurred:) 

THE COURT: Does any juror feel he has missed any substantial part of 
anything that this child has told us? 

(There was no response by any of the jurors.) 

THE COURT: No juror replies. Go ahead, Mr. Milofsky. 

By Mr. Milofsky: 

Q. I believe just a minute ago, Paulette, you stated mother got up about 
twelve-thirty. A. Yes. 

Q. That is a good loud voice. Now, you keep it up. Did she fix breakfast 
for herself? A No. 

Q. Did she fix breakfast for daddy? A. No, he said he wasn't hungry. 

Q. You stated earlier you didn't see any whisky on the table. Did you see 
anybody pull any whisky out of their pocket? A. No. 

Q. Did you see anybody take a drink? A. No. 

Q. Was there any time up to 12:30 that George was in a different room 
from which -- that is a different room than you were in? Do you understand 


my question? A. No. 
Q. Allright. I will say it again. Wasn't George near you or in the same 
room with you from the time he came into the house until the time mama got up? 


A. No. Same room? 
Q. Yes. Inthe same room? A. No. 
MR. SMITHSON: I object. 
MR. MILOFSKY: I am trying to help her. 
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THE COURT: I know you are. 

MR. MILOFSKY: And the implication from the District Attorney is that I 
am not. 

MR. SMITHSON: The basis of my objection was -- 

THE COURT: I don't know what your objection was. Let's forget about 
this trifling. These last two questions have been asked and answered. 

MR. MILOFSKY: All right. 

THE COURT: There isn't anything pending. 

By Mr. Milofsky: 

Q. Was George in the kitchen with daddy from the time he came in the 
house at twelve until the time mama got up at twelve-thirty. A. Yes. 

Q. And you were not in the kitchen the whole time? A. No. 

Q. Do you remember where you were? A. I was in my room putting 
on my clothes. 

THE COURT: She was in her room putting on her clothes. 

Q. When you got dressed did you go back in the kitchen? A. Yes. 

Q. Was mamathere? A. No, she wasin her bedroom. My brother 
went and woke her up. 

Q. Your brother went and woke her up? A. Yes. 

Q. Was there any time that morning when you and mama and daddy and 
George were in the kitchen altogether? A. Yes. 

Q. Do you remember what time that was? A. About one o'clock. 

Q. About what time? A. About one o'clock. 

Q. I think you said earlier mama fixed your hair that morning. A. Yes. 

Q. Had your hair been fixed before one o'clock? A. No. Q, She fixed 
it after one o'clock? A. Yes. Q. Did she fix it in the kitchen? A. No. 

Q. Where did she fix it? A. In her room. 


Q. Inher room. You said earlier that George went into mama's room 


sometime that morning. A. Yes. 
Q. Did he go in there with your daddy? A. Yes. 
Q. Was mommy inthe bedroom? A. Yes. 
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93 -Q. Do you know how long they were in there? A. About a minute. He 
was Showing my daddy some papers. 
THE COURT: ''He was showing my daddy some papers." 
Q. Do you remember what time it was when mama finished doing your 
hair? A. No. 
| Q. It was after one o'clock? A. (There was no response.) 
THE COURT: Was it, you think ?' 
THE WITNESS: Yes. 
_Q. Do you remember what time it was when your little brother fell down ? 
A. No. 
@. Was that after one o'clock? A. Yes. 
Q. Do you remember in what room he fell down? A. He didn't fall in the 
room. 
THE COURT: Where did he fall? 
THE WITNESS: Out front. 
_ MR. MILOFSKY: In the front yard. 
By Mr. Milofsky: 
| Q. Now, did he come in the house after he fell down? A. My mama went 
and picked him up because his head was bleeding. 
94 _ Q. This was after you were all dressed and your hair was fixed? A. Yes. 
Q. I believe you said to Mr. Smithson you went to church that morning. 
MR. SMITHSON: I don't believe she did. I object to that. 
THE COURT: Let's find out because I don't either. Did you tell us you 
went to church that morning? 
THE WITNESS: No. 
By Mr. Milofsky: 
Did you go to church that Sunday? A. No. 
You did tell Mr. Smithson that you do go to church on Sunday. A. Yes. 
Do you know the name of the church where you go? A. Yes. 
Vhat is the name? A. McComber Baptist. 
You said your aunt, I believe -- Iam sorry. Your godmother takes you 
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to church on Sunday; is that correct? A. Yes. 
Q. Do you know your godmother's name? A. Yes. 
Q. Whatis her name? A. Miss Willy Scott. 
THE COURT: Tuke your hand away, Paulette. Miss Willy Scott? 
THE WITNESS: Yes. 
By Mr. Milofsky: 
. What is her address? A. 1333 Belmont Street. 
. Did you ever live there with her? A. No. 
. Do you go to church pretty regularly? A. (No response.) 
. Do you know what Imean? A. Yes. 
. Do you go to church pretty regularly? A. No. 
. Have you ever gone to church with mama? A. No. 
Q. Has daddy ever taken you to church? A. No. 
MR. MILOFSKY: Will the Court indulge me one moment, please? 
THE COURT: Yes. 
(There was a pause.) 
By Mr. Milofsky: 
Q. Paulette, did you ever see a purse that Sunday morning lying around 
the house? A. No -- yes. I saw my mother's purse. 
THE COURT: You saw your mother's purse? 
THE WITNESS: Yes. 
THE COURT: Do you remember where it was when you saw it? 
THE WITNESS: Yes. It was on the mantel and she took it off the mantel. 
By Mr. Milofsky: 
. Was the mantel in the living room? A. Yes. 
. Do you remember where she put it? A. She put it in my father's drawer. 
. She put it in your father’s drawer. Is that in the bedroom? A. Yes. 
. Did you ever see the purse again that day? A. No. 
Q. Did you see the purse the next day? A. We seen it that day real early 
after my brother had fell because she had to take him to the hospital. Then she 
came home that night. She put it on her ironing board, and that is when Mr. 
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Younger came in. 
THE COURT: You say she left it on the ironing board? 
THE WITNESS: Yes. 
By Mr. Milofsky: 
Q. She put it on the ironing board as she came back from the hospital? 
A. Yes. . 
Q. Was this -- strike that. Do you remember what time it was or roughly 
what time it was when you last saw the purse on the ironing board? Strike that 
please. After mama put the purse on the ironing board did you ever see her or 
anyone else pick itup? A. No. 
Q. The last time you saw it that Sunday it was on the ironing board? A. 
Yes, and then it was gone. When she went to get her dime to call my father about 
what happened, then it wasn't there. We figured -- is | 
THE COURT: (Interposing.) Don't tell us what she figured. When she 
went to get something out of it, it was gone. Is that when your father came home? 
THE WITNESS: No, before he came home. 
THE COURT: Before he came home she went to the ironing bard and it 
was gone? Is that what you said? 
THE WITNESS: Yes. 
THE COURT: All right. 
By Mr. Milofsky: ‘ 
Q. Did you ever see that purse again? A. Not until the next morning. I 
was going to school. 
Q. And what happened? A. These people, they always eat out front and 
throw the cans and bags down on the ground in back. When my mother went out- 
side she saw the bag out there and the dog had it playing with it. She told me 
to throw it in the trash. I looked in it and saw it was her pocketbook. 
THE COURT: What did you tell your mother ? - 
THE WITNESS: It was no trash; it was her pocketbook and her money order. 
THE COURT: It was ner pocketbook and her money order? 
THE WITNESS: Yes. 
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THE COURT: What do you mean by money order ? 

THE WITNESS: She had a money order. 

THE COURT: What is a money order. 

THE WITNESS: What you get money for. They put how much you have and 
send it away. 

THE COURT: She was going to send it away? 

THE WITNESS: Yes. 

THE COURT: What did you do then with the pocketbook, the purse and 
money order. 

99 THE WITNESS: I give it to her. 

THE COURT: Did you pick it up? 

THE WITNESS: Yes, I took it from the dog. 

THE COURT: And what did you do with it? 

THE WITNESS: Give it to my mother. 

THE COURT: And that was the next morning when you went or were about 
to go to school, did you say? 

THE WITNESS: Yes. 

By Mr. Milofsky: 

@. When the dog was playing with the trash, did you say that he was play- 
ing with a paper bag? A. Yes. e 

Q. And you went outside and took the paper bag away from the dog? A. Yes. 

Q. Did you open the bag then? A. Yes. 

Q. And it was then that you saw the purse? A. Yes. 

THE COURT: The purse was in the bag, was it? 

THE WITNESS: Yes. 

By Mr. Milofsky: 

Q. Did you look inside the purse at that time? A. No. 

Q. You took it right back to mommy? A. Yes. 

100 MR. MILOFSKY: Will you indulge me one minute, your Honor? 
THE COURT: Yes. 
By Mr. Milofsky: 


52 
. 
Q. When the -- strike that, please. Let me ask you this: After you saw Ei 
the purse was in the bag, what did you do? A. I gave it to my mother. 
Q. Did she say anything to you when you gave it to her? A. Yes, she say = 


-- she Said -- she said she was glad to get her purse and her money order back. 
Was daddy around? A. Yes. 
Was he awake? A. He was lying in the bed. 
He was where, honey? A. Lying in the bed. 
Did mother tell daddy about the money right away? A. Yes. 
Did daddy get up? A. Yes. He said that was nice. 
He said that was nice? A. Yes. 
Did he say anythirg about George then? A. Yes. 
101 §# Q What didthey say? A. My father sa id -- (pause) -- he thought Mr. 
Young had took the pocketbook and brought it back because the money wasn't 
in it like my mother had it. 
THE COURT: When you gave the money -- the pocket book to your mother 
after you found it, there was a money order in it? 
THE WITNESS: Yes. 
THE COURT: Was any money in it? 
THE WITNESS: The money order was in the pocketbook. 
THE COURT: Was any money, cash money in the pocketbook when you 
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found it? 3 
THE WITNESS: Yes. 
THE COURT: And you gave it to your mother ? 
THE WITNESS: Yes. 
THE COURT: Did your mother count it? Do you know? 
THE WITNESS: No. 
THE COURT: She didn't, or you don't know ? 
THE WITNESS: I don't know. t 
THE COURT: She doesn't know. 
By Mr. Milofsky: 
Q. Did daddy count the money right then? A. No. 
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He didn't. Did mama count the money? A. No. 
What did they do? A. Didn't do nothing. 
Was it a man's purse or a lady's purse? A. Lady’s. 
It was nothing like the type of purse I am carrying (indicating). 
THE COURT: Was it bigger than that? 
THE WITNESS: It was smaller than that. 
‘ By Mr. Milofsky: 
Q. Oh, like a little change purse. 
THE COURT: Did it have a little twister? 
THE WITNESS: Like a clamp type. Like you fold pleats. You could 
fold it like you fold pleats. 
By Mr. Milofsky: 
Q. Did daddy say anything about finding $52 at that time? A. I don't re- 


member. 


102 
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Q. You saw the money order? A. Yes. 
Q. Now, this was a real small purse. A. Yes. 
Q. What kind of bag was itin? A. A bag that you get at the store. 





° 103 Q. Was it a big bag all folded up -- A. No. 
Q. -- or was it a small bag? A. It was a small bag like that (indicating). 
Straight. 


THE COURT: Eight or ten inches. 

Q. But it wasn't rumpled up? A. No. 

Q. Do you know whether the dog had been playing with the bag a long tine ? 
A. No. 

” Q. Who first saw the dog playing in the trash; you or your mommy? 

A. My mommy. 

Q. And she sent you out to clean up the trash? A. She sent me out front 
to get the bag from the dog. 


Q. Mommy told you --? 
THE COURT: (Interposing.) To go out front and get the bag from the dog. 
Is that what you said? 





_ THE WITNESS: Yes. 
_ By Mr. Milofsky: 
: Q. And mama saw the bag in the dog's mouth? A. Yes. 
_ Q. Was there any other trash around the yard that morning? A. No. 
104 @. The yard was clean? A. Yes. 
Q. Didn't you say awhile ago people used to eat, I thought, and would throw 
trash in the yard? A. Yes, but the man had cleaned it up. 
Q. It was clean that morning? A. Yes. 
Q. So that the only piece of paper or bag in the back yard was the bag the 


dog was playing with? A. Yes. 


Q. And mama had said to get that bag? A. Yes. 

Q. Had mama ever seen the dog -- strike that. Did the dog like to play 
in the trash? A. No, he liked to play with old paper bags. 

Q. But this morning there wasn't only one paper bag in the back yard? 
A. Yes. 

Q. Do you remember what time it was that moming, honey? A. No. 

Q. How long -- strike that, please. When you got up that moming, Paul- 
ette, was mama already up? A. Yes. 

105 THE COURT: Now, which morning are you now talking about ? 

MR. MILOFSKY: The morning that the paper bag was discovered. 

By Mr. Milofsky: 

Q. Do you know what morning I am talking about, honey? A. Yes. 

Q. Not Sunday. The next morning when you found the money. Mama 
was already up. A. Yes. 

Q. Daddy was in bed? A. Yes. 

Q. Did you see mama go out into the back yard that morning? A. No. 

Q. Did daddy ever accuse mama of taking the money? A. No. 

Q. Paulette, I want to talk about Sunday first. You said you visited your 
aunt, whose last name is Howett. Do you know her first name ? A. Dorothy. 

: Q. Did she come over to your house on Sunday? A. No. 
Q. After George had left? A. No. 
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106 Q. You didn't see her at all? A. No. 

Q. On Sunday? A. No. 

Q. And you didn't go to bed that night until about twelve o'clock; is that 
right? A. No. 

Q. Did mama take you to a doctor on Sunday? A. No. 

Q. Did she take you to the hospital? A. No. 

Q. When daddy came home from work that night did he say anything about 
taking you to a doctor? A No. 

MR. MILOFSKY: One moment, please, your Honor. 

(There was a pause.) 

By Mr. Milofsky: 

Q. Do you remember what time it was on Monday morning, Paulette, when 
you found the bag? A. No. 

Q. Did you go to school that morning? A. Yes. 

Q. Were you late for school that day? A. No. 

Q. Then, it must have been before nine o'clock -- strike that. Do you 

usually go to school at nine o'clock in the morning? A. No. 

Q. What time do you go to school in the morning? A. About twenty min- 
utes before nine. 

Q. About twenty minutes before nine. Then, you found the bag before twenty 
minutes to nine. A. Yes. 

(There was a pause.) 

©. You said earlier, Paulette, that nobody had anythirg to drink. That is, 


you didn't see anyone drinking on the Sunday morning George came over; is that 


correct? A. Yes. 
Q. Did you see anyone drink in your house that whole day? A. No. 
Q. By that you mean mommy didn't drink, daddy didn't drink, and George 
didn't drink. A. No. 
Q. Was anyone else in the house that morning? A. No. 
Q. Any other friend of daddy's in the house that morning? A. No. 
108 Q. Have you ever seen daddy drink? 





109 
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MR. SMITHSON: I object to that, your Honor. 


THE COURT: Sustained. 
THE WITNESS: Yes. 
THE COURT: Don't answer that. Well, that's all right. It doesn't matter. 
By Mr. Milofsky: 
-Q. Do you remember whether George and daddy played cards that morning? 
No. 
Q. Have you ever seen George and daddy play cards? 


MR. SMITHSON: Objection. 
THE WITNESS: No. 


_ By Mr. Milofsky: 


Q. Have you ever seen daddy play cards with anyone else? 
THE QOURT: Don't answer that. 


_ MR. LEVINE: May we make a proffer of testimony? 


THE COURT: Yes, go ahead. 


_ MR. LEVINE: I would like to make it outside of the jury. 
- THE COURT: Go ahead. State your position. 


MR. LEVINE: Your Honor, we are on cross-examination of this young 


girl. What she might testify as to collateral matters might be the opposite 
of what another witness might testify to. If a foundation is laid in this testimony 
and we get a different story from somebody else in the house, then it becomes 


material to know this is not the truth. 

THE COURT: All of whic has to do with whether the father plays cards. 
MR. LEVINE: The next question is -- 

THE COURT: Don't tell me the next one. We are talking about this one. 
MR. LEVINE: This is the foundation for the next question. 

THE COURT: Go ahead. 

MR. MILOFSKY: Are you asking him to continue arguing or me to ask the 


next question ? 


THE COURT: If he wants to continue, he may. 
MR. MILOFSKY: With the next question? 
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THE COURT: Yes. I don't know if Mr. Levine is finished sta ing what 
he wants to prove. 

MR. MILOFSKY: And I want to make sure I don't aska second question 
before you rule on this one. 

THE COURT: I think that's a good idea. 

MR. MILOFSKY: Yes, sir. 

THE COURT: Have you finished making your proffer ? 

MR. LEVINE: The next question would be: Have you seen organized 
gambling in your house run by your mother? 

THE COURT: I will make the same ruling on that. 

110 MR. MILOFSKY: You see, if she did say yes and her mother said no -- 

THE COURT: Her mother will say neither yes nor no because she won't 
be permitted to. 

MR. MILOFSKY: Well, your Honor, -- 

THE COURT: And I sustain the objection to this question and the next one 
you want to ask. 

By Mr. Milofsky: 

Q. Paulette, we are not going to have many more questions to ask you, 


but that night you said you went to sleep about twelve o'clock. Did you tell any 
policemen about what happened that night? A. Yes. 

Q. Was this before -- 

THE COURT: (Interposing.) Paulette, keep your hand down. What was your 


answer to that question; yes or no? 
THE WITNESS: Yes. 
THE COURT: You did tell some policemen that night? 
THE WITNESS: Yes. 
By Mr. Milofsky: 
Q. Was this at a police station? A. No. 
THE COURT: Where was it? 
THE WITNESS: At my house. Sergeant Elliott and another man came to my 


house. 





08 

- THE COURT: Sergeant Elliott and another man came to your house? 

THE WITNESS: Yes. 

| By Mr. Milofsky: 

- Q. Do you remember whether they wrote anything down that you told 
them? A. No. 

_ Q. Did you see them writing anything? A. No. 

| Q. Didn't they have a notebook in their hand and write down what you 
told them? A. I am not so sure. 

_ Q. Did you go down to the police station that night? A. No. 

Q. Did you go to the police station the next morning? A. No. 

Q. The next morning was Monday. Did you go down to the police station 
on Tuesday? A. I don't know. 

THE COURT: "I don't know." 

_ MR. SMITHSON: I think she started to say something. 

THE WITNESS: Yes. 

THE COURT: What did you start to say? You think you went down there? 
When do you think you went there ? 

112 THE WITNESS: Yes. Tuesday. 

THE COURT: You think you went Tuesday. 

By Mr. Milofsky: 

- Q. Did you ever from that Sunday down until today, did you ever see any- 
body write anything from what you told them; write down the story you told them ? 
A. No, sir. I went to Sergeant Elliott's office -- 

_ Q. Did he write something down? A. No, the lady typed it. 

Q. Did the Sergeant ask you to signit, honey? A. Yes. 
| Q. Did you signit? A. Yes. 
THE COURT: Did you sign it? 
_ THE WITNESS: Yes. 
THE COURT: She said yes. 
MR. MILOFSKY: I would like to inquire whether the District Attorney 
has that statement before him; if he does I would like to request it. 
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MR. SMITHSON: I have a copy of it, your Honor. 
(Handing paper.) Itis not signed. I presume the original is signed. There 
are some notes in pencil. They are my writing. 
By Mr. Milofsky: 
Q. Paulette, at any time after this statement did you give any statements 
to anyone else that were written down like to Mr. Burka? A. No. 
113 MR. LEVINE: May we have a short recess to examine the paper? 
MR. MILOFSKY: If it is about time for your recess. 
THE COURT: I don't take an afternoon recess. It is not very long. Read 
it now. 
(There was a long pause in the proceedings, during which the 
Court discussed another matter with other counsel at the bench. There- 
after, the following occurred.) 
By Mr. Milofsky: 
Q. Paulette, you stated a few minutes ago that when the police came to 
your house that Sunday night you told them what happened; is that correct? 
A. Yes. 
Q. They didn't write anything down. 
MR. SMITHSON: I don't believe the witmess said that. 
THE COURT: That's what she said. 
MR. SMITHSON: I thought she said she wasn't sure. That is my recollec- 
tion. 
THE COURT: Do you remember if they wrote anything down at your 
house that night? 
114 THE WITNESS: They didn't. 
THE COURT: They didn't. 
THE WITNESS: I'm not sure. 
THE COURT: She wasn't sure. 
By Mr. Milofsky: 
Q. Do you remember Saying a little while ago that you left for school the 


next morning at about twenty minutes to nine? A. Yes. 
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Q. Are you quite sure of that? A. Yes. 

Q. Because -- you remember pretty well what happened that morning 
on account of the dog and the paper bag; is that correct? A. Yes. 

Q. Were you on time when you went to school that Monday morning? A. 
Yes. | 

Q. And you stayed in school the whole day or did you just go half a day? 
A. Whole day. 

Q. The whole day. You didn't go to the police station that day at all? 
A. I don't think so. 

(There was a pause.) 

115 Q. Paulette, isn't the truth that on Monday, the day after the thing hap- 
pened, November 25, 1957, at 9:35 in the morning, you were in the police 
station? A. Iam not sure. I thought I was in school. 

Q. You are pretty sure about finding the paper bag the next morning? 
A. Yes. 
~Q. But you are not sure if you went to school or the police station? A. 
No. 
_Q. You don't remember going there with mama the next morning? A. No. 
Q. Do you remember going to the police station some morning? A. No. 
-Q. Do you remember going to the police station at any time? A. I re- 
member I went but I don't know what day it was. 
THE COURT: "I remember I went but I don't know what day it was." 
_Q. And do you remember whether it was the same police officers who were 
at the house that Sunday night or different police officers? A. The same one. 
116 | Q. The same one? A. Yes. 
- Q. How many people were in the room when you told them the story? 
Do you remember that, Paulette? 
- MR. SMITHSON: Which time; the same night or Monday morning? 
MR. MILOFSKY: On the day she gave the statement. 
_ THE COURT: Not at your home, but the day they wrote the statement for 
you. He wants to know how many people were in the room when they did that. 
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You and who else? 

THE WITNESS: Me, my mother, and the lady that typed, and two other 
men and one more man came in and was talking to the other men. 

THE COURT: Would that mean three men altogether or two? 

THE WITNESS: Three. 

THE COURT: Was Sergeant Elliott one of them? 

THE WITNESS: Yes. 

THE COURT: All right. 

By Mr. Milofsky: 

Q. Did you tell them the whole story from beginning to end or did they 
ask you questions just like I am doing now and you answered them? A. I told 


117 them the whole story. 
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Q. Did they ask you any questions? A. No. 

Q. They didn't ask you any questions. You just told them the whole 
story from beginning to end. A. Yes. 

Q. You have said once or twice that George brought you home from your 
aunt's on that Sunday in the afternoon, when it was light outside; is that right? 
A. Yes. 

Q. Isn't the truth that you told the police the next morning that ''I was 
at home last night when Mr. George Young came to our home and said he wanted 
to wait there until my father came home from work'"'? Do you understand the 
question, honey? A. No. I don't remember saying it. 

Q. You don’t remember saying what I just said? A. No. 

Q. When you were through telling the story to the police and after the 
lady typed up the story, did your mama read it to you? A. Yes. 

(There was a pause.) 

THE COURT: Do you want some water? 

THE WITNESS: No. 

By Mr. Milofsky: 

Q. Do you remember your mother -- 

THE COURT: I am sorry. 
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_ Q. Do you remember your mother reading from a piece of paper like 

this and saying, "I was at home last night.'' This is supposed to be Paulette 
talking. "I was at home last night when Mr. George Young came to our home 
and said that he wanted to wait there until my father came home from work."' 
Is that what your mother read to you? A. I think so. 

THE COURT: Did you say you do think so or you don't think so? 

THE WITNESS: I think so. 

THE COURT: She said she thinks so. 

By Mr. Milofsky: 

Q. You said earlier today that George came to your house at twelve 
o'clock in the morning, or afternoon. A. He came twelve o'clock in the morning. 

A. Then, it is not true that be came at night. 

MR. SMITHSON: I object to that, your honor. I believe the witness 
previously testified he left and went with her father to work. 

THE COURT: He can ask about that statement if he wants. Are you read- 


ing from her copy of the statement to the police? 
MR. MILOFSKY: That's correct. 


THE COURT: You can ask that. 

By Mr. Milofsky: 

Q. You told the police the whole story; didn't you, Paulette? A. Yes. 

Q. You said earlier that mother said she was going to a store to get some 
beer; is that right? A. Yes. 

Q. Is there a store across the street from where you lived, at 2 T Street, 
that sells beer? A, Yes. 

Q. Do you remember what -- whether it is on T Street or whether it is 
on North Capitol Street? A. (Pause.) I think it is on --- 

Q. On T Street, honey? A. No. 

THE COURT: You are not sure which street? 

THE WITNESS: (Shakes head negatively.) 

By Mr. Milofsky: 

Q. Is it about a block away from your how e or two blocks? A. I am not 
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» 120 Q. Well, did your mother read this to you: "My mother left to go across 
the street to see if she could get the beer." Do you remember now, Paulette, 
whether she said she was going to a neighbor's house or whether she was 
going to a store across the street? (Pause.) I know she hasn't answered. I 
want to try to modify it. Do you remember whether she mentioned the name 





of a person whose house she was goingto or did she say, "I am going over to 
the grocery store.'' A. She said she was going across the street to get some 
‘ beer. 
THE COURT: "She said she was going across the street to get some 
beer." 
Q. But there is no store across the street from your house; is there? 
A. No. | 
Q. Then, the statement here that you told the police was not the truth, 
or not correct. 
MR. SMITHSON: I object unless it says she went across the street to the 
store. 
THE COURT: What is the statement you have specific reference to? 
121 MR. MILOFSKY: '' My mother left to go across the street to see if 
she could get the beer." 
THE COURT: Is that what you told the police? 
THE WITNESS: Yes. But I didn't know where she was going. 
THE COURT: "But I didn't know where she was going." 
- THE WITNESS: She said she was going across the street. I didn't ask 
where she was going or nothing. 
THE COURT: "I didn't ask where she was going or nothing."’ Is that 
what you said? 
THE WITNESS: Yes. 
By Mr. Milofsky: 
Q. But you did say earlier she was going to the store. 












THE COURT: That was in answer to a question someone asked her here. 
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MR. MILOFSKY: I know it was in answer to a question. 
THE COURT: I think it was in answer to my own question that she said 


that. 

By Mr. Milofsky: 

Q. Do you remember what you were doing when you saw George for the 
first time after he came back from going to work with daddy? Do you understand 
the question? A. Yes. 

122 Q. Do you remember what you were doing when he came back? 

THE COURT: Do you know? 

THE WITNESS: Yes. 

THE COURT: What? 

THE WITNESS: I was in the room taking my brother's coat off and I hung 
it up and my sister's. 

By Mr. Milofsky: 

Q. Isn't it true that you told the police you were in the kitchen washing 
dishes when George came back? A. I just told you. 

MR. MILOFSKY: If your Honor please, could you give us a three minute 
recess ? 

THE COURT: Yes, Iwill. Is this child's mother out there? 

MR. SMITHSON: She is in the witness room, your Honor. She is the 
next witness. 

THE COURT: Take her over there. 

Ladies and gentlemen, suppose I excuse you to the corridor. Don't talk 
about this case and don't get too far out of reach. 

(Thereupon, there was a ten minute recess.) 

123 By Mr. Milofsky: 

Q. Paulette, just before we left the room a few minutes ago I asked you 
what you were doing when George came in that night, after he had left for work 
with daddy. You said you were taking off your little brother's coat. Now, didn't 


you tell the police the next morning that you were washing dishes when George 


came back? A. (There was no audible response.) 
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THE COURT: Do you remember whether you told that to the police: that 
when George Younger came back you were washing dishes? That is what they 
want to know now. Did you tell the police that? 

THE WITNESS: I don't remember. 

THE COURT: "I don't remember," she said. 

By Mr. Milofsky: 

Q. Do you remember your mother reading this to you? Your mother 
was reading from the story you had told the police. My question is: Do you 
remember your mother reading to you: 'I was at home last night when Mr. 
George Young came to our home and said that he wanted to wait there until my 
father came home from work. He told my mother to go across the street to 
see if she could get him a can of beer. My mother left to go across the street 
to see if she could get the beer. I was in the kitchen washing dishes." 

124 THE COURT: Do you remember your mother reading that to you as 
being what you told the police? 

THE WITNESS: I don't know. 

THE COURT: You don't remember that, huh? 

THE WITNESS: No. 

By Mr. Milofsky: 

Q. Do you know what time daddy usually comes home from work? A. 
Twelve o'clock. 

Q. Twelve o'clock at night. Now, when George came back did he tell 
your mother or you that he wanted to wait for daddy when he cane back from 
work? A. I guess he told my mother. 

Q. You heard him tell your mother that? 

THE COURT: Did you hear him tell your mother that? 

THE WITNESS: I think so. 

THE COURT: You think so. 

By Mr. Milofsky: 

Q. Well, you told the police he said he wanted to wait there so it is fair 


to guess you did say it -- pardon me -- that you heard him Say it -- 
THE COURT: Well, -- 
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MR. MILOFSKY: Strike that, please. 
125 _ By Mr. Milofsky: 
| Q. Paulette, do you remember how much money you told Mr. Smithson 


this morning that George offered you? A. Yes. 
Q. How much money did George offer you? A. Fifty cents. 
_Q. Did he offer you more than fifty cents? A. (There was no audible 
response.) 
Q. Did he offer you fifty dollars? A. (There was no audible response.) 
Q. The question is: Did he ever offer you Fifty dollars? A. (There was 
no audible response.) 
Q. Do you remember whether he ever offered you forty dollars? A. No. 
Q. Do you remember whether he offered you twenty-five dollars? A. No. 
Q. Do you remember your mother reading this back to you: ''Then he 
said he would give me ten dollars if I didn't tell my mother."' Do you remember 
saying that to the police? A. No. 
| Q. Do you remember your mother reading it back to you? A. No. 
126 THE COURT: Did he ever tell you he would give you ten dollars if you 
wouldn't tell your mother ? 
| THE WITNESS: No. 
_ By Mr. Milofsky: 
| Q. Did he ever offer you three dollars? A. When he was in the cab. 
Q. No, honey. 
THE COURT: What about the cab? What did you start to say? 
THE WITNESS: When he was in the cab. 
THE COURT: What about it? 
_ THE WITNESS: He was in the cab -- 
THE COURT: When he was in the cab -- 
- THE WITNESS: When we were in the cab he went up my dress. 
_ THE COURT: When he was in the cab he went up your dress. 
THE WITNESS: And I said I was going to tell my mother. 
‘THE COURT: 3o what did he say then? 





> 
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THE WITNESS: He told me -- (The answer became inaudible.) 

THE COURT: ''He told me --" 

MR. MILOFSKY: First, your Honor, I believe she said he went up her 
dress. 

127 THE COURT: I have already said that. "When we were in the cab he went 
up my dress.'' Tell us again, honey. Then what happened? 

THE WITNESS: (The witness made an answer that was inaudible.) 

THE REPORTER: I am sorry, your Honor. 

THE COURT: ''Then I said I was going to tell my mother and he said 
he would give me three dollars if I wouldn't tell." 

By Mr. Milofsky: 

Q. Honey, did he ever talk to you about three dollars when you were in 
your house? A. I think so. 

THE COURT: "TI think so." 

Q. Do you remember when he said it? A. I think he said it before my 
mother came in the house. 

THE COURT: "TI think he said it before my mother came in the house." 

Q. Honey, you just said when George was in the cab he put his hand up 
your dress. Have you ever told that to anyone in this whole wide world? Have 
you ever told that to your mother? A. Yes. 

128 Q. Did you tell it to the police? A. No. 

Q. You didn’t. Do you remember when you told it to your mother? A. No. 

Q. Did you -- did he put his hand up your dress when you were going to 
your aunt's house or on the way back? A. He did it when I was going to my 
aunt's and coming back too. 

THE COURT: Both times. 

Q. Did you tell your aunt about it? A. No. 

Q. Was your uncle in the house when you went to visit your aunt? You 
have an uncle too, don't you? 

THE COURT: Do you? 

THE WITNESS: Yes. 
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THE COURT: Do you have an uncle? 

THE WITNESS: Yes. 

THE COURT: Was he there at your aunt's house when you went over there 
that day? 

THE WITNESS: Yes. 

By Mr. Milofsky: 

_Q. Did you tell him George had put his hand up your dress? A. No. 


129 -Q. Did you tell him George had offered you three dollars not to tell any- 


body? A. I told my mother. 

| Q. When you got home? A. No, after he went with my father. 

THE COURT: After he went with your father you told your mother. While 
he and your father were out together you told your mother then? 

THE WITNESS: Yes. 

By Mr. Milofsky: 

Q. Isn't it true that you didn't go in the cab with George until after he got 
back from going with your father ? 

MR. SMITHSON: I object. 

MR. MILOFSKY: If we don't understand this -- it is really confusing. 

THE COURT: I thought we understood it. 

MR. MILOFSKY: It is my distinct impression that the visit to the aunt 
took place after he came back from work. 

THE COURT: Let's find out again. 

MR. MILOFSKY: Yes, sir. 

THE COURT: Do you want to ask her? 

'MR. MILOFSKY: I would prefer that you. 

‘THE COURT: When you went to visit your aunt and you had breakfast 
there and you also played downstairs, you told us about that. Did you go to your 
aunt and have that visit with your aunt and come back to the house before your 


130 father went to work? Was it before your father went to work or after? 


THE WITNESS: It was before. 
THE COURT: "It was before." 
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I am sure that is what she said before. You can check that over-night if 
you want to with the reporter. 

By Mr. Milofsky: 

Q. Paulette, whatever time you came home from your aunt's, when you 
got home -- Are you listening to me, Paulette? A. Yes. 

Q. When you got home George had already put his hand up you dress 
two times? A. Yes. 

Q. And he had offered you money not to tell anybody two times; is that 
n right? A. Yes. 
Was your father home when you got back with George? A. Yes. 
Did you tell your father about it? A. No. 
Did you tell your mother about it? A. Yes. 
You told her as soon as you got back with George from your aunt's? 
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A. Yes. 
THE COURT: Soon as you got back ? 
THE WITNESS: No. 
O THE COURT: Did you tell your mother about it before your father went 
v to work or after your father had gone to work, Paulette ? 
THE WITNESS: After. 
By Mr. Milofsky: 
Q. You came back from your aunt's before your father went to work. 
Your father went to work and then you told your mother what George had done? 
A. Yes. 
4 Q. Now, it was after that that mother went out to get some beer and left 
you in the house with George; is that right, honey? A. Yes. 
THE COURT: "Yes." 
Q. Do you obey your mother, honey? A. Yes. 


Q. If mama told you to say something which was not true, would you obey 
her? A. My mother don't tell me to say nothing that's not true. 
THE COURT: ''My mother don't tell me to say nothing that's not true." 
» 132 Q. But mommy spanks you hard with the belt sometimes; is that right, 
honey? A. Yes. 
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Q = Andif mama told you to tell something that wasn't true or else you 
would get a spanking, would you tell something that is not true? A. My mama 
don't tell me that. 
MR. SMITHSON: Objection. 
THE WITNESS: My mama don't tell me that. 
By Mr. Milofsky: 

Q. This morning you told Mr. Smithson that George -- strike that. This 
morning you told Mr. Smithson that sometime after you had told your mother 
about what George had done in the cab, going up your dress; and after your 
mother had gone to get the beer, you said that George put his hand over your 
mouth to keep you from hollering; is that true, honey? A. Yes. 

Q. Did you tell the police that? A. (There was no audible response.) 

THE COURT: Did you say you did or did not tell the police that? 


THE WITNESS: Did -- 
THE COURT: Did you tell the police he put his hand over your mouth? 


THE WITNESS: Yes. 
THE COURT: I can't hear when you keep your head down. 
MR. LEVINE: Your Honor, we have nothing further of this witness, but 
may we see the original of this report? 
THE COURT: You can do that after we recess. Do you have anything 
else? 
MR. SMITHSON: I would like to ask one or two questions if I might see that 
statement. 
(The statement was handed to counsel.) 
REDIRECT EXAMINATION 
By Mr. Smithson: 
Q. When this man pulled you into the room, Paulette -- can you hear me ? 
A. Yes. 
Q. When he called you in the room and shut the door what were you doing 
then ? 
| MR. LEVINE: This is not proper redirect examination, your Honor. 
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MR. SMITHSON: I think it is based on the statements -- 
THE COURT: Just a minute. What is the basis for this? 
134 MR. SMITHSON: On the question on cross-examination whether he was 
-- whether she was taking the coat off the brother and the question, as worded, 


is based on the language of this statement. If your Honor wishes, I will show 
it to you. 

THE COURT: Yes. Let me see it. 

MR. SMITHSON: (Handing.) I have reference to this, your Honor. 

THE COURT: Beginning with what ? 

MR. SMITHSON: Beginning with, ''He told me to come in my room." 

THE COURT: That is not a basis for the question, 'What were you doing 
when he told you to come in the room." 

MR. SMITHSON: No, but the inference onthe question of Mr. Milofsky 
was that she was taking his coat off when she was called in the room. 

THE COURT: She said she was taking her coat off and her brother's 
and sister's coats off. The question was: Didn't she tell the police she was 
washing dishes when he came back. 

MR. SMITHSON: On the basis of that I would ask that that question and 
answer be stricken because that doesn't appear in this record. 

THE COURT: That she was washing dishes? 

MR. SMITHSON: That she was washing dishes when he came back. 

THE COURT: Then, it hasn't impeached her. 

MR. LEVINE: Just a moment, your Honor. If there is nothing in that 
statement about where she was when George came back in the house, that state- 
ment says she was washing dishes. The first four sentences say so. 

THE COURT: Let me see it again. 

MR. LEVINE: The fourth line said, 'I was in the kitchen washing dishes,"' 
and nothing about taking off Junior's overcoat. 

MR. SMITHSON: I think the question put to the witness by Mr. Milofsky -- 

THE COURT: If you will both be good enough to let me read it I will find 


out at least where I am. 
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MR. SMITHSON: I am sorry. 
THE COURT: I think this statement really ought to be received in evidence 
in view of the colloquy that has been had over it. 
MR. SMITHSON: Your Honor, I will mark it and offer it. 
THE COURT: Let it be marked Court's Exhibit 1, ami either or both of 
you can claim it. Either of you can make any use you wish of it. 


136 (Thereupon, Statement of Complainant Paulette 
Lela Scott was marked Court's Exhilit No. 1.) 


MR. LEVINE: May I ask Mr. Smithson to strike his statement? 
THE COURT: No, I will ask him if he has a question to ask and I will 
rule on it now, if so. 
MR. SMITHSON: Yes. 
' By Mr. Smithson: 
@. Did you tell the police that you were washing dishes at any time and a 
request was made of you by the defendant? 
MR. LEVINE: Objection. 
THE COURT: I don't see how she can understand that. 
MR. SMITHSON: May I direct it a little more directly? 
THE COURT: Yes. 
By Mr. Smithson: 
Q. What were you doing when the defendant called you in your room? 
MR. LEVINE: Objection. 
THE COURT: Overruled. 
: MR. LEVINE: May I state the ground? 
- THE COURT: Yes. 
MR. LEVINE: Improper redirect. We only asked what happened when 
Younger came in. 
THE COURT: Ioverrule the objection. 
| The question is: What were you doing just before he asked you to come 


in your room with him? What were you doing? 
THE WITNESS: Washing dishes. 
_ THE COURT: She said, ''Washing dishes."' 
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(The witness began to cry.) 

MR. SMITHSON: I have nothing else. I think the witness is a little tired. 

THE COURT: I do too, but I am trying to prevent her from coming back 
tomorrow. You just be quiet and I don't think we have anything more to ask 
you. 

MR. LEVINE: May the record indicate the witness is now crying? 

THE COURT: Yes, it may. Do you want to ask anything else? 

MR MILOFSKY: I think not. 

THE COURT: I don't want this child back tomorrow if I can prevent it. 
Don't bring her back. If we need her we will recess until we can get her back. 

MR. MILOFSKY: Ah -- 

THE COURT: Do you want her? 

MR. MILOFSKY: No. 

THE COURT: You started to say something. 

MR. MILOFSKY: It is probably improper. I wanted to express regret 

138 over the situation that caused the child to feel like this. 

THE COURT: I think it is the necessity for her being here and we can't 
try the case without her being here. You go home with your mother and See if 
you can't go to school tomorrow. All right. Good-by, now. 


* * * * * * *& * 


159 GLADYS H. WINGARD 
ee ee ae ee an 
DIRECT EXAMINATION 
By Mr. Smithson: 
Q. Your name is Gladys H. Wingard; is that correct? A. That's right. 
Q. Mrs. Wingard, I want you to speak slowly and as loud as is necessary 
for each and every member of this jury to hear you, the defendant and his counsel. 
Bear that in mind. A. Yes. 
160 Q. Directing your attention to November of 1957, Mrs. Wingard, where 
were you living? A. Number 2 T Street, Northeast. 
Q. Is that in the District of Columbia? A. Yes, it is. 


161 
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Q@. The child, Paulette Scott, is that child related to you? A. That's my 
daughter. 

Q. That's your daughter? A. Yes. 
By a previous husband? A. That's right. 
Was she living with you:at that time? A. Yes, she was. 
How old was the child at that time? A. Nine. 
Nine? A. That's right. 
Mrs. Wingard, do you know one George Younger? A. Yes, I do. 
Do you see that person here in Court? A. Yes, J do. 
Where is he? A. Sitting over there (pointing). 


GBH HHH HHO 


Would you describe how he is dressed at this moment? 

MR. LEVINE: For the record, your Honor, we will stipulate that George 
Younger is sitting at the counsel table. 

THE COURT: All right. 

MR. SMITHSON: May the record likewise show the witness has identified 
the defendant. 

By Mr. Smithson: 

Q. Did you see George Younger on that Sunday? A. Yes, I did. 

Q. When did you first see him that Sunday? A. When he came to the 
house that morning we hadn't got up yet. 

Q. About what hour can you place it; if you can? A. It was about the 
hour, I would say between nine and nine-thirty that morning. 

Q. Between nine and nine-thirty that morning? A. That's right. 

Q. You say you had not arisen? A. No, I had not. 

Q. Do you know how long he stayed there at that ttme? A. He stayed 
there a pretty good long time. He got my husband up and my husband and he 
were talking in the living room together. 

Q. Where were you at the time they were in the living room? A. I was 
still in bed. 

Q. Stillin the bedroom? A. That's right. 

Q. Did the -- 
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THE COURT: Is the living room and the dining room one room? 

THE WITNESS: No, it isn‘. 

THE COURT: Separate ? 

THE WITNESS: Yes, sir. 

By Mr. Smithson: 

Q:. Now, inthis regard, did you get up and join them in that room at any 
time? A, No. The kids -- all the kids wakened up and I got up and dressed 
and went to fix them their breakfast. AndI left -- 

THE COURT: This was a Sunday morning; wasn’t it? 

THE WITNESS: Ona Sunday morning. And while I was fixing the kids 
breakfast him and my husband was still in one room together talking. 

By Mr. Smithson: 

Q. Did he stay there? How long did he stay there? A. He was there a 
long time until the kids asked me could they go to their aunt’s, and I got them 
dressed and they went on their way and he suggested that he go with them. 

Q. Do you know of your own knowledge whether or not he was acquainted 
with your sister -- their aunt? A. Yes. 

163 Q. Did the children leave? A. The children left out first and then he sug- 
gested that he was going with them; and soI told them they were walking. He 
said, ‘‘No;’’ he say, ‘‘I’ll pay cab fare,’’ he said, ‘“‘because I am going over 
there too.’’ So he left with the kids. 

THE COURT: Over where ? 

THE WITNESS: Over to my sister’s house. So he left with the kids ina 
cab. 

By Mr. Smithson: 

Q;, Do you know how long they were gone? A. They left -- I know they 


left the house, I’d say about 11:30 and they didn* return until something to one 


because my sister sent them back. 

Q. And when they returned you say it was something past twelve-thirty 
then? A. That’s right. 

THE COURT: How far from your house to your sister’s is it? 

THE WITNESS: Well, at that time I was staying just across North Capitol 
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Street, which is the first block of Northeast. My sister was staying at 426 
Elm, near the ball park. 
164 THE REPORTER: 426 what ? 

THE WITNESS: Elm. 

THE COURT: Will you spell that ? 

THE WITNESS: E-l-m. 

THE COURT: Again? 

THE WITNESS: E-l-m. 

THE COURT: Near the baseball park? 

THE WITNESS: That’s right. 

By Mr. Smithson: 

Q. And you say that they returned -- the children -- something to one 

o’clock? A. It wasn’t quite one. 

Q. Was the defendant with them? A. He was. 

Q. Did he come into the house? A. He came back into the house. 

Q. Was your husband there then? A. Yes, he was. 

Q. Now, how long did the defendant stay then? A. He stayed a long time 
because I was fixin’ to preparing dinner and that is when my son fell down in 
the basement off a wall and hurt his head and he was standing in the door and 
he saw him when he fall but he say he couldn’t catch him; he began to fall too 
sudden. And his head, when! picked -- I heard him scream and I ran to him 
to pick him up and his face was full of blood and I got nervous and I told my 

165 husband, I said, ‘“‘Well, I guess we better take him to the hospital.’’ He 
say, ‘Wash his face first.’’ So Younger said, ‘I think you should take him to 
the hospital.’* He said, ‘‘Because he could have grit in the incision that he had 
on his head.”’ Sol take him; I called down to my step-father’s and got the girl 
down there with a car to come and get me and take me to the hospital. And she 
did. Well, at that time, when I was -- during the time I was going to the hos- 
pital my husband and Younger was preparing to go to work. 

Q. Now, how long do you know you were gone to the hospital with this 
child? A. I didn’t return home until something of seven. 

THE REPORTER: Until what ? 
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THE WITNESS: About five of seven. 

Q. Do you know of your own knowledge how late he stayed at the house? 
A. After then? 

Q. Yes. A. When he came there he insisted he would stay there until 
my husband came and I told him that he couldn*. 

166 Q. No, no. I mean when you left. 

MR. SMITHSON: I may have confused the witness, your Honor. 

By Mr. Smithson: 

Q. When you left to take the child, your son, to the hospital, that was 
about what hour, Mrs. Wingard? A. That was something to -~ I would say it 
was about -- oh, it was about pretty near his work time. He goes to work 
about three. I would say it was something til three; while I was waiting for 
the girl. 

Q. You say you returned something close to seven o’clock. A. That’s 
right. 

Q. Was the defendant still there with your husband when you left with 
the child? A. He was. 

Q. Now, when you returned you said it was close to seven o’clock. Who 
was present at the house when you came back? A. No one. 

Q. Were any of the children there? A. No. I took the children with me. 

Q. And you took all of them with you. A. All of them. 

Q. That is your oldest daughter, Paulette; the youngest one; and the boy 

167 who was injured? A. That’s right. 

Q. Now, was your husband there? A. No, he wasn’. 

Q. When you returned did anyone come there after that? A. Yes, they 
did. 

Q. Who was that? A. George Younger. 

Q. That is this defendant, George Youngeer? A. That’s right. (sic) 

Q. About what hour did he get there? A. It wasn’t long after I had got 
in the house. I would say about five after seven when he got there. 

Q. That’s inthe evening. A. That’s right, yes. I had no more than 
walked in and taken off my coat and laid it on the ironing board when he walked 


-~- when the knock came on the door. 
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Q. Did you have any conversation with him at that time? A. Only that 
he suggested that he stay there until my husband come home and I told him 
that he couldnt. So, he wanted to know why. 
Q. Did you give him any answer? A. I did. 
Q. Now, did he make any requests of you for anything? A. Yes, he did. ° 
168 Q. How long after he arrived did he make that request? A. He had been 
there, I would say, approximately twenty or twenty-five minutes before he 
asked. 
Q. And what did he ask you? A. He asked me did I have any beer and I 
told him that I didn’t. 
Q. You did or you did not? A. I did not. I told him that I did not have 
any beer. So he asked me did I know anybody that had any. I told him that I 4 
think my girl friend across the street had some and I would go see if I could 
get a can for him. He offered to pay her for it if she had it. 
- Q. Well, did you leave? A. Yes, I did. 
Q. Do you know: How much distance did you have to go to this girl 
friend’s house? A. Well, I am on the corner; I was living on a direct corner 
and I would say about as far from my house -- from miy house -- I would say 
about as far from here as it is over in that corner of that wall over there; 
right across the street. It wasn’t no distance. ‘ 
Q. Just across the street. A. Just across the street. 
Q. About how long were you gone would you say the entire time, from the 
169 time you left the house, went there and returned. About how much time 
elapsed A. I was gone, I would say, about not quite ten minutes. Not a full 
ten: minutes. 
Q. When you returned did you hear anything? A. Yes, my daughter cry- 
ing. ‘ 
Q. Could you identify which daughter it was? A. Paulette. 
Q. How were you able to identify which daughter it was? A. Because they 
have played often playing mothers and playing like one was crying; that’s how I 
knew her. And the two smaller kids were playing in the kitchen. 
Q. Could you hear where that sound came from? A. Not directly, because 
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her room and the wash room was close together. 

Q. After you heard the sound what did you do, Mrs. Wingard? A. I 
went back and asked the smaller kids where was Paulette and they told me 
that Younger -- 

Q. No, not what they told you. The defendant wasn’t there, was he? A. 
Yes, he was there. 

Q. Where the children were? A. No, he was in the room -- locked up -- 

Q. No, just a minute. They gave you certain information. A. That’s 
right. 

170 Q. With that information what did you do? A. They told me -- I asked 
them where was Paulette, and they told me -- they pointed to her room. And 
that’s when I opened the door. 

Q. When you opened the door would you describe to the Court and the 
ladies and gentlemen of the jury what you saw. A. WhenI opened the door of 
the room I pushed the door open, turned the knob and pushed the door. When 


I pushed the door, Younger raised up off the bed with my daughter and she 
broke from him and run to me and grabbed me around the waist and she kept 
crying. I told her to stop crying. So then Younger say, ‘‘You know I wouldn‘t 
hurt that child.’” Like that. Sol asked him, I said, ‘‘What business are you in 
the room with her if you wouldn’t hurt her, locked up in the room.”’ ‘I wasn’t 
doing -- ’”’ I said, ‘‘Well, what are your pants doing open.’’ Just like that. 

Q. Could you see whether or not his pants were open? A. Yes, his pants 


was open. 
Q. Could you see his person? A. Yes, I did. 

171 Q. With relation to your daughter, how was the defendant on the bed? A. 
She was laying -- he was on the outside on the corner of the bed and she was 
laying right next to him but he had his hand, so she said, over her mouth. I 
couldn’t see that part. 

MR. LEVINE: Objection. 

THE COURT: I sustain the objection. You didn’t see where his hand was. 
THE WITNESS: I didn’t see where his hand was. 

THE COURT: The jury will ignore that. 





By Mr. Smithson: 

Q. Now, was he over top of her, along one side of her or what position - 

MR. LEVINE: Objection. 

THE COURT: On what ground ? 

MR. LEVINE: On the ground, your Honor, that she has already testified 
what she had seen. This, now, is leading. 

THE COURT: He is trying to fix the position. 

MR. LEVINE: She has already given the position. 

THE COURT: it is not clear to me. I know she did. She said he was on 
the side toward the corner of the bed. That doesn’t mean anything to me, I 
want to get it clear. Tell us specifically, if you can, the position in the room 

172 ~~. of both your child and Mr. Younger. 

THE WITNESS: Well, he wasn’t directly on top of her. 

THE COURT: Let’s start with the child. Where was the child when you 
first opened the door ? 

THE WITNESS: They both were on the bed. 

THE COURT: They both were on the bed. And tell us in what posture your 
child was. | 

| THE WITNESS: She way laying flat on her back on the bed, when I pushed 

the door open. 

THE COURT: Now, -- 

THE WITNESS: And Younger was in a sort of position where he would be 
partly on her but not directly. . 

By Mr. Smithson: 

Q. Now, with regard to -- 

MR. LEVINE: Objection now. 


THE COURT: On what ground ? 
MR. LEVINE: I just don’t understand how the woman can state he would 


be partly on her but not directly. She just stated she didn’t see whether they 
were close together or not and she also stated -- 
THE COURT: (Interposing.) She didn’t say that. But we can get it more 


specifically if you want it. You say he was partly on her. See if you can de- 


scribe that a little more clearly. 
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THE WITNESS: In other words, she was flat on the bed. 

THE COURT: Yes. 

THE WITNESS: And he was sort of half way on her. 

THE COURT: Was he lying on his side ? 

THE WITNESS: On his side. 

THE COURT: Any part of his body over her body ? 

THE WITNESS: Not directly. 

THE COURT: Can you describe more fully what you mean by being partly 
over her ? 

THE WITNESS: He was in the position as though he was pulling her 
clothes -- he had her clothes up. 

MR. LEVINE: Now, your Honor, I must object to this kind of thing. 

THE COURT: Normally I would sustain it but it is exactly what you asked 
for. 

MR. LEVINE: No, sir, your Honor. For the record, your Honor, I did 
not. 

THE COURT: You did. 

MR. LEVINE: I did not, sir. 

THE COURT: You -- I don’t mean you asked for it specifically. You 
didn’t ask for what you got, but by pursuing the matter beyond what she told us 
it is inevitable that you got that reply. 

MR, LEVINE: Now, your Honor, -- 

THE COURT: The answer may stand. 

MR. LEVINE: IfI might for the record state that this woman is now tes- 
tifying to nothing but speculation. 

174 THE COURT: I know it is, so far as -- 

MR. LEVINE: She didn’t see any of that. 

THE COURT: She is trying to describe in her own way what you wanted 
her to tell you. 

MR. LEVINE: I don’t want her to give me speculation; only what she 
knows of her own knowledge; saw with her own eyes. 

THE COURT: Your question inevitably brought forth the answer. There 
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couldn’t have been any doubt about it. But all we want to know from you -- 

of course, you couldn’t -- you can’t speculate on what you thought he may have 
been trying to do. We don’t want that. What we want is what you saw. Now, 
you say he was lying partly on his side. 

THE WITNESS: But you asked me what position he was in and I was just 
explaining it to you. 

THE COURT: That’s what I want you to tell us. What position he was in. 

THE WITNESS: Well, he was on his side. She was flat on her back. 

_ THE COURT: Yes. I asked you if any part of him seemed to be over her. 
_ THE WITNESS: As|I stated -- 
_ MR. LEVINE: She has already answered that twice. 
THE COURT: Answer it again. 
MR. LEVINE: She said not directly twice. 
THE COURT: Answer it again. 
THE WITNESS: He wasn’t directly on top of her. 
- THE COURT: Right. 
THE COURT: Now, do you think you have told us pretty clearly what you 
saw ? 
_ THE WITNESS: Yes, sir. 
THE COURT: As to the position of the two of them ? 
_ THE WITNESS: Yes, sir. 

THE COURT: All right. Go ahead. 

By Mr. Smithson: 

Q. Did you have an opportunity to see your daughter’s clothing? A. Yes, 
when she come -- when she got up -- jumped up off the bed to come to me, she 
was pulling her underclothes up. 

THE COURT: When you came in and opened the door did you say anything ? 
Or did just the noise of you entering -- 

_ THE WITNESS: I asked what was going on. 
_ THE COURT: You say she got up off the bed. What did he do? 
_ THE WITNESS: He got up and pulled his pants. He was messin’ with his 


pants. 
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THE COURT: The front of them, top of them. where ? 

THE WITNESS: The front of his pants, trying ‘o put his personal belong- 
ing in. 

176 THE COURT: Go ahead. 

By Mr. Smithson: 

Q. Now, while she was lying on that bed, can you describe her dress; 
that is, her outer garment, if she was wearing one. A. By him being on his 
side I could not. 

Q. Let me ask you: Was he closer to her or was she -- strike that. 
Was he closer to you? In other words, was he between you and your daughter 
or on the other side? A. He was between the two of us. 

THE COURT: His back to you. 

THE WITNESS: Right. 

By Mr. Smithson: 

Q. Now, when he got up did he, the defendant, say anythingto you? A. 
Yes, he told me that he wasn’t trying to hurt her. 

Q. Had you said anything to him at that point? A. No, I did not. I only 
asked him what was going on when I pushed the door open. 

THE COURT: You said that before he replied. 

THE WITNESS: That’s right. Before he replied. 

By Mr. Smithson: 

Q. And his reply was he wasn’t trying to hurt her. A. That’s right. 
Trying to hurt her. 

177 Q. You say your daughter came to you? A. Yes, she ran to me and she 
grabbed -- 

MR. LEVINE: Your Honor. 

THE WITNESS: (Continuing.) -- around my waist. 

MR. LEVINE: For the record I must object to the repetition by my wor- 


thy opponent, counsel for the government, of each question and each answer. 


Now, I don’t think that’s proper. 
THE COURT: It hasn’t been unreasonable thus far. Go ahead. 


By Mr. Smithson: 
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Q. What was her manner at that time? How was she acting? A. She 

was crying. 
 Q. At that time did she say anthing to you? A. Yes, she did. She said -- 

Q. What did she say? What did she say to you at that time in the pres- 
ence of the defendant? A. She told me, say, ‘‘Mommy, I was washing the 
dishes just like you told me.’’ Say, ‘‘Mr. Younger called me and told me to 
come there, he had something to tell me before you came back.’’ AndI looked 
at him and he say, ‘‘You know I wouldn’t hurt that kid.’’ So then she turned 
around and she said, ‘‘Mama, he told me that he would give me three dollars if 


178 I didn’t tell you.’’? And say, ‘I told him I’m still going to tell you and he 
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told me he would give me five. I told him I was going to tell you anyway.”’ 
Those were her words. 

Q. Is that the complete conversation? A. That’s right. And then he 
offered her the fifty cents, and I told him -- 

_ THE COURT: He what? 

THE WITNESS: He offered her fifty cents after I asked him to get out. 

By Mr. Smithson: 

Q. You did ask him to get out? A. I told him to get out. 

THE COURT: And when did he offer her fifty cents ? 

THE WITNESS: When he got ready to walk out of the kitchen through the 
dining room. 

- THE COURT: You were still there. 

THE WITNESS: That’s right. I was still there. 

By Mr. Smithson: 

Q. Did she take the fifty cents? A. No, she didn’t. 

Q. Did you say anything tohim -- A. (Interposing.) Ah, yes, I did. 

Q. (Continuing.) -- about the fifty cents? A. I said -- 

Q. What did you say to him? A. I told him to take his fifty cents and get 
out. 

Q. Now, when you went -- well, strike that. Did he leave? A. He left. 

Q. About what hour would that be? A. Now, approximately, I couldn’t 


tell you exactly what time it was. 
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Q. You best estimate. A. That’s right. 

Q. What is your best estimate? A. I would say it was about -- it was a 
little after eight. It was a little after eight. 

Q. Now, he came there a few minutes after seven, I believe you previ- 
ously stated. A. That’s right. 

Q. And there was some conversation about beer. When you left to get 
tnat beer where was the defendant ? In what room of the house? A. I left him 
in the room outside of her room, which is the dining room. You have to come 
out through the dining room through the kitchen in order to get to her room. 

Q. At that time did you have any money or personal property in that 
house? A. I did. 

180 Q. What money did you have and where was it? A. I had sixty-seven dollars 


on the ironing board in a wallet, and a money order. It wasn’t sixty-seven. 


Fifty-seven plus -- ah -- I had a money order; fifteen dollar money order. 


Fifty-two dollars and a fifteen dollar money order. 

THE COURT: Just a moment. How much cash? 

THE WITNESS: Fifty-two dollars. 

THE COURT: Fifty-two dollars. 

THE WITNESS: Right. 

THE COURT: How much was the money order ? 

THE WITNESS: Fifteen dollar money order. 

THE COURT: where was it? 

THE WITNESS: They all were together with my purse on the ironing board. 

THE COURT: In your purse ? 

THE WITNESS: No, the money order wasn’t in my purse. It was in an 
envelope. 

THE COURT: Where was the money ? 

THE WITNESS: In this billfold that I had. 

THE COURT: Was that in your purse? 

THE WITNESS: The money was in my purse. 

THE COURT: Well, is the billfold and the purse the same ? 

THE WITNESS: Yes. 





baby 


was. 
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THE COURT: That’s one and the same object. 

THE WITNESS: Yes, sir. 

THE COURT: And they were where ? 

THE WITNESS: Laying on the ironing board, beside my coat. 

THE COURT: When? 

THE WITNESS: I put it there when I Cameinfror. the hospital with my 
and I never did move it. 

MR. LEVINE: I didn’t get the last few words. 

THE COURT: And I never did move it. 

MR. MILOFSKY: If your Honor please, I didn’t hear how much cash there 


THE COURT: Fifty-two dollars cash and -- 

THE WITNESS: A fifteen dollar money order. 

THE COURT: Now, the money order you say was in an envelope. 

THE WITNESS: That’s right. 

THE COURT: The cash was in your purse. 

THE WITNESS: That’s right. 

THE COURT: Where was the envelope: along side of the purse ? 

THE WITNESS: The purse was laying -- the little wallet was laying right 
on top of the envelope. 

By Mr. Smithson: 

Q. Did you say you placed that there when you came back from the hospital? 


A. When I came from the hospital. 


MR. LEVINE: Now, your Honor, she never said that and again I object to 


rephrasing the next question with the preceding answer. 


MR. SMITHSON: I believe she did, your Honor. If it is challenged we have 


the reporter. 


MR. LEVINE: The reporter migh read back and he won’t find the words, 


‘when I came back from the hospital.’ 


THE COURT: All right. Let’s find out. We will probably save time during 


that than debating it. See what you can find, Mr. Reporter. 


THE REPORTER: Yes, sir. 





a 





(There was a brief pause.) 
THE COURT: I think you might get a lead to it, right before or right af- 
ter my question, ‘‘When.’’ 
(Thereupon, the reporter read as follows: 
- ‘‘THE COURT: And they were where ? 
‘“‘THE WITNESS: Laying on the ironing board, beside my coat. 
‘“‘THE COURT: When? 
‘‘THE WITNESS: I put it there whenI came in from the hospital with my 


baby and I never did move it.’’) 





MR. LEVINE: I apologize, your Honor. 
By Mr. Smithson: 





Q. When was the next time you looked for your purse and the money? A. 
After I had told Younger to get out and I wanted to call my husband. 
Q. Did you find your purse, the money order, or the money? A. I did 





not. 
Q. Tell me, Mrs. Wingard: Did you make a report of this to the police ? 
A. I did. 
~ Q. Do you know when you did it? A. Yes, Ido. 
Q. When? A. After I had called my husband from the job, because I 
> was upset and I didn’t want to leave the kids there by themselves and the lady 


that I usually use the phone in the house, she was not home. 
When I went to look for my purse it wasn’t there. Then I fooled around 
and fooled around and went right down the street there from where I lived at 


and there was a lady where her kids play with my kids, and I saw her going in 


° the house and I asked her could I use her phone and she -- 
184 Q. Do you know what time that was? A. No, I really couldn’t tell you. 
v Q. Was it the same night or the next morning? A. It was the same day 
-- night. 


Q. At that time did you call the police or did you call your husband? A. 
I called my husband first and told him to come home. 
Q. Now, when did you contact the police ? When did you contact, or tele- 


phone, or see the police? A. I went down to Number Two Precinct. 
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Q. Do you know about what time that was? A. It was after twelve 


o‘clock because after my husband came home I asked him did he know George 
Younger’s address. He said he did not. So, then he told me that I -- he had 

to wait until the other boy got off, that he could tell us what the address was. 
So, during that time I did wait. When the other boy came past he said, ‘‘I don’t 
know the address.’’ 


THE COURT: What other boy ? 
THE WITNESS: Cephas Chandler, the boy that all worked together. 
THE REPORTER: What is his name, ma’am? 

THE WITNESS: Cephas Chandler. 

THE COURT: Spell the last name. 

MR. LEVINE: I must object now to this. 

THE COURT: Just a moment. Spell the last name of Cephas. 
THE WITNESS: Chandler. 

THE COURT: Chandler ? 

THE WITNESS: That’s right. 

THE COURT: Now, you were waiting for him to come where ? 
THE WITNESS: Come to my house, to my address at number 2 T. 
THE COURT: And you knew he was coming; did you? 

THE WITNESS: Yes, I knew he was. 

THE COURT: And, in order to get Younger’s address -- 

THE WITNESS: That’s right. 

THE COURT: He did come and you got the address ? 

THE WITNESS: That’s right. 

THE COURT: And, then what happened ? 


THE WITNESS: He didn’t know the address. He only knew where Younger 


lived. He taken us up there. 


THE COURT: Well, anyway -- 

THE WITNESS: To get the address. 

THE COURT: You then went to the police precinct. 
THE WITNESS: Yes. 

THE COURT: Sometime after midnight. 
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THE WITNESS: That’s right. 

THE COURT: All right. 

By Mr. Smithson: 

@. Now, going to the next morning, that Monday, the 25th of November, 
1957, did you have occasion to look in your yard that morning? A. Well, we 
always turn the dog out. 

Q. About what time did you turn the dog out? A. We turned the dog 
out -- I was due down at headquarters at nine o’clock and it was something 
after eight. It was after eight that morning. | 

Q. Is this the front or the back yard? A. The front. The front yard. 
It‘s a basement. 

Q. Did you have occasion to look at that dog or to observe him? A. Yes, 
he had a bag in his mouth shaking it around, like that (indicating). 

Q. When you saw that, what did you do? A. I told Paulette, I said, ‘‘Go 
get that trash from the dog before he have it all over the yard.’’ 

Q. Did she at that time or shortly thereafter either tell you what was in 
the bag or give you the bag. Would you answer that question ? 

THE COURT: First, you told her to go get the bag. 

187 THE WITNESS: I told her to go get the trash from the dog. 

THE COURT: From the dog. 

THE WITNESS: That’s right. 

THE COURT: Did she do it? 

THE WITNESS: Yes. 

THE COURT: What happened then? 

THE WITNESS: She went and got the trash; got the bag from the dog, which 
he had it up on the lawn running around with it. 

THE COURT: Yes. 

THE WITNESS: And when she brought it back, she say, ‘‘Mama this is no 
trash.’’ 

By Mr. Smithson: 

Q. Did she give it to you? A. Yes, she did. 

Q. Did you look inside of it? A. I looked. I’m telling you now. And she 
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asked me -- she told me -- she said, ‘‘“Mama, this is no trash --” 
THE COURT: Just a moment. 
MR. SMITHSON: Not what she told you. 
_ By Mr. Smithson: 
Q. After she told you something did you examine the bag? A. Yes, I did. 
188 == Q. When you examined the bag, what did you find in there? A. I found 
my money order and my wallet. 

Q. Did you find any money in the wallet? A. Yes. It had been moved 
from the way I had it in there, but it was there. 

MR. LEVINE: Now, your Honor, I object to that answer and ask that it be 
stricken. 

THE COURT: On what ground ? 

- MR, LEVINE: It is not responsive. He didn’t ask if the money had been 
moved. 

THE COURT: I overrule the objection. Read that last question and an- 
swer. 

(Whereupon, the reporter read the last question and answer, as shown 
above.) 

THE COURT: How much was there ? 

_ THE WITNESS: The whole amount. Fifty-two dollars and the money or- 
der. 

By Mr. Smithson: 

Q. You remarked that the money had been moved. How did you have it 
in your wallet originally, or your pocketbook? A. Well, it is the type of wal- 
let after it is folded up it looks like (indicating) but not that big, but when you 
open it up, I had the money placed in it and when it folds up the money folds 
right along with it. But it wasn’t put back in that position. 

189 , Q. How was it put in when you saw it on that morning? A. It was balled 
up and stuck down in one side of the wallet. 

Q. By ‘‘balled up’’ what do you mean? A. Like it was crumpled and put 
down in the wallet. 

MR. SMITHSON: Your Honor, I would like to approach the bench. 


THE COURT: All right. 

(Thereupon, counsel approached the bench and conferred with the Court 
out of the hearing of the jury as follows:) 

MR. SMITHERSON: Your Honor, this witness has acquainted uswith the 
fact that this defendant has approached her and offered her money to drop these 
charges. I think that fact is material to show his guilt. 

MR. LEVINE: I plead surprise. 

THE COURT: What do you mean by you plead surprise ? 

MR. LEVINE: We have had no prior knowledge of this. 

THE COURT: Why should you have any ? 

MR. LEVINE: If the government is now going to try to bring in something 
that happened after the indictment I ask for time to investigate. 

This is my privilege as the defendant’s counsel. 

190 THE COURT: Isn’t much of the testimony you hear from a witness a 
surprise ? 

MR. LEVINE: Not in my cases. That’s why I win them. 

THE COURT: I overrule on that ground. } 

MR. LEVINE: Let me get to the next ground. The defendant is charged 


with attempting to commit carnal knowledge and larceny of fifty-two dollars, 
and that was November 25th. If they would like to indict him on a new count 
some day that is their business. I object to asking now about a conversation 
since then. This is a sex case and I can give other law on this point. 


THE COURT: You may ask her. 


MR. SMITHSON: Thank you. 

THE COURT: While you are here, do you have any other proof on this 
second count ? 

MR. SMITHSON: No, your Honor. The only thing I might say, your Honor, 
would be that the defendant had denied taking the money. I have no other proof. 

MR. LEVINE: He also denied Count One. 

THE COURT: We are not talking about Count One. You finish your case 

191 and I will take appropriate action on Count Two. I don’t think you have 


enough so far to sustain it. 
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(Thereupon, counsel returned to the trial table, and the following occurred:) 
By Mr. Smithson: 
Q. Mrs. Wingard, did there come a time that after all these events that 


the defendant came to see you regarding this case? A. Yes, he did. 


MR. LEVINE: Object for the record, your Honor. 

THE COURT: Yes. Objection overruled. 

By Mr. Smithson: 

Q. Did he or did he not? A. He did. 

Q. Can you tell us when that was? A. It was one day after we had left 


from down here. And he saw me in the hall first. 


THE COURT: You mean in this court ? 

THE WITNESS: Yes. 

THE COURT: This buiiding? 

THE WITNESS: This building. 

THE COURT: Not the other building; this building. 

THE WITNESS: This building. And he asked me could he talk to me. 
THE COURT: Do you remember, was it shortly after the first time you 


were here ? 
_ THE WITNESS: Yes, it was. I think it was May 5th. I think it was the 
time we were supposed to come on May 5th. 


THE COURT: Go ahead. 

THE WITNESS: And he asked me could he talk to me. 

By Mr. Smithson: 

Q. Was there anyone with you at that time? A. My daughter. 
THE COURT: Where were you when this took place? This meeting ? 
THE WITNESS: Well, it was after the judge in the other court -- 
THE COURT: Did he call you on the phone or see you ? 

THE WITNESS: No, he saw me personally. 

THE COURT: Where? Here? 

THE WITNESS: Right here in.this building. 

THE COURT: In this building. 

THE WITNESS: That’s right. 
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THE COURT: Go ahead. 

By Mr. Smithson: 

Q. You say it was shortly after a judge what? A. After the judge had 
told him the case was put off til May 12th. 

193 Q. Now, other than your daughter, was there anyone with you? A. No. 

Q. Was there anyone with the defendant at that time ? A. He was alone. 

Q:. Now, what did he say to you with regard to this case at that time? A. 
He asked me could he talk to me and give me some money to drop the case. 

Q. Did you make any response to that? A. I didn’t make any response, 
and I walked off and Sergeant Elliott came up and took me downstairs. 

MR. SMITHSON: That’s all I have of the witness at this time. 

THE COURT: Let me ask you one thing, before counsel asks you ques- 
tions. You told us that you put your purse and the envelope containing the money 
order on the ironing board. 

THE WITNESS: Ironing board. 

THE COURT: And that was just after you got back from the hospital. 

THE WITNESS: That’s right. 

THE COURT: When did you next see your purse and the money order ? 

THE WITNESS: I didn’t see it any more until I went to make the phone 

194 call then I discovered it was gone. 

THE COURT: That night ? 

THE WITNESS: That’s right. 

THE COURT: Around midnight. 

THE WITNESS: No, it wasn’t midnight because I called my husband from 
work before midnight. 

THE COURT: Oh, yes. Sometime later in the evening. 

THE WITNESS: That’s right. 

THE COURT: And you missed it then because you were going to get the 
money for the phone call. 

THE WITNESS: To make the phone call. 

THE COURT: That’s when you missed it. 

THE WITNESS: That’s right. 
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THE COURT: And can you tell us about how much time elapsed between 
the time you put it on the ironing board and the time you went back for it? 

THE WITNESS: I couldn’t estimate the time but I can say this: That 
Younger had did what he was going to do, left and everything before I discovered 
it was gone. 

MR. LEVINE: Now, your Honor, might we have that answer stricken? 

THE COURT: Yes. It doesn’t mean anything anyway. 

MR. LEVINE: It indicates her frame of mind, your Honor. 

195 THE COURT: Just ignore what she said about Younger. Let’s see if we 
can come fairly close. I don’t expect you to be exact. Would you say that be- 
tween the time you put it on the ironing board and the time you went to get it 
to make the phone call, that as much as an hour had elapsed? A. Yes,I do. 

THE COURT: Perhaps more ? 

THE WITNESS: Perhaps more. 

THE COURT: Do you think probably more than less ? 

THE WITNESS: It is more than less. 

THE COURT: It is more than an hour ? 

THE WITNESS: That’s right. 

THE COURT: Now, in that hour or more or something more than an 
hour -- by the way, is this a house or an apartment ? 

THE WITNESS: It is an apartment. 

THE COURT: It is an apartment. 

THE WITNESS: That’s right. 

THE COURT: Who was in there during that period of something over 
an hour between the time you put it on the ironing board and the time you next 
saw it? 

THE WITNESS: Nobody but the three kids, myself and George Younger. 

196 THE COURT: The three children were there the whole time ? 

THE WITNESS: That’s right. 

THE COURT: So was Younger. 

THE WITNESS: That’s right. 

THE COURT: And that time elapsed -- tell us how it happened that Younger 
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was there during the period of more than an hour after you got back and found 
him in the room. 

THE WITNESS: He wasn’t there afterwards. I didn’t discover the wallet 
gone until after he had gone and I had to make the call. 

THE COURT: You say that he was there the whole time -- was he there 
the whole time between the time you put your wallet down and the time you 


went to look for it and found it gone ? 
THE WITNESS: That’s right. 
THE COURT: The whole time ? 
THE WITNESS: The whole time. 
THE COURT: So, he was there after you put the wallet on the sideboard 


more than an hour ? 

THE WITNESS: That’s right. 

THE COURT: Well what was he doing all that time? You told us about 
going into the room and what you saw there. 

THE WITNESS: He was setting in the room, dining -- we had a little di- 
nette. 

197 THE COURT: Yes. 

THE WITNESS: He was sitting in there where the ironing board was; which 
the ironing board was up right in the door. The door was you walk out in the 
kitchen. 

THE COURT: Will you try to be a little more careful and a little more 
exact about that? You say you came in and you heard your daughter crying in 
there and you asked the other children where she was. 

THE WITNESS: That’s right. 

THE COURT: And you went in the room and you told us what you saw 
when you opened the door, what your child said and what Younger said. Now, 
that is in the room, and you told him to get out. Right? 

THE WITNESS: Yes, but what I am trying to get at, he wasn’t in the same 
room when I left -- when I left him and I come back he was in the children’s 
room. I did not leave him in the children’s room when I left. 


THE COURT: When you left for what ? 
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THE WITNESS: To go get the beer for him. ~ 
THE COURT: That’s what I am trying to find out. When you got back 
from the hospital, is that when you saw your child and Yourger in that room ? 
_ THE WITNESS: No. 
THE COURT: Then, I‘ve got my timing wrong and that is what I am try- 


198 ing to straighten out in my own mind. Maybe I am the only one that is 
rinixed up about it. You can leave out the details of what you saw in the room, ° 
but I want to know -- let me put it this way: When he asked you for the beer = 


you went out to get the beer. That was before you saw him and your daughter 
in the room. 
THE WITNESS: Definitely. 
THE COURT: When you came back -- did you get the beer, by the way ? 
THE WITNESS: No, I didn’t. 
THE COURT: You came back and didn’t have the beer. ? 
THE WITNESS: That’s right. ° 
THE COURT: Was it then that you heard your child crying ? 
THE WITNESS: That’s right. 
THE COURT: Only a few minutes elapsed when you went for the beer. 
THE WITNESS: That’s right. 
THE COURT: How long would you say it was from the time you came 
back from the hospital to the time youwent across the street to get the beer ? 
_ THE WITNESS: It happened all -- I would say it happened in an hour’s ‘ 
time. Or a little better. - 
199 | THE COURT: That’s alll want to ask. 
CROSS-EXAMINATION 
By Mr. Milofsky: 
Q. Mrs. Wingard, you stated on direct examination that Mr. Younger ar- 
rived about nine or nine-thirty A.M.; is that right? A. That morning. 
Q. That Sunday morning. A. That’s right. ° 
Q. And did he knock on the door or just walk in? A. He knocked on the ’ 


door. 
, Q. Who answered the door? A. Paulette. 
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Q. Were you asleep when he knocked on the door? A. The knock is what 
awakened me. 

Q. Now, do you recall a knock on the front door or the back door? A. 
Front door. 

Q. Is your bedroom in the back of that basement apartment or in the 
front? A. It is in the front. 

Q. Did you tell Paulete to open the door? A. I didn’t have to. 

a a * * * * x x 
210 Q. I believe you stated on direct examination that George arrived at your 
house about nine or nine-thirty. A. That’s right. 

Q. Did you happen to glance at a watch? A. No. We have a television 
clock and the television, you can see it from my bedroom and the clock sitting 
on top of it. 

Q. Did you have occasion that morning to fix the children’s hair? A. 


Yes. 


Q. Did you fix it before breakfast? A. I fixed it after breakfast. 
Q. Did you notice anybody drinking in the apartment? A. Yes. My hus- 


band and George Younger. 
211 THE COURT: Doing what? 

MR. MILOFSKY: Drinking. 

By Mr. Milofsky: 

Q. I didn’t hear your answer. A. I said yes,my husband and George 
Younger. 

Q. Do you know of your own knowledge the source of that whisky; where 
the whisky came from? A. Yes, Younger brought it with him. 

Q. When did you first see whisky or the bottle in which the whisky was ? 
A. When they came and asked me to give them glasses. 

Q. This was after you had left your husband and George and gone into the 
kitchen to make breakfast. A. That was after breakfast. And when I was get- 
ting ready to do the children’s hair. 

Q. How long were George and your husband in the bedroom? A. They 


had been in the bedroom -- 
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Q. Beg pardon? A. During the time they was drinking they was drinking 
in the living room. 


Q. Did you provide them with glasses? A. No, I didn’t provide them with 


glasses. I told them to go get them themselves. 


Q. Did they come to get the glasses? A. Yes, they did. 
212 Q. Then they left the kitchen and went back to the living room. A. Yes. 
- Q. Did you see the bottle that George brought? A. Yes, I saw it. 
Q. What size bottle was it? A. It was a half a pint of whisky. 
Q. Was it full when you first saw it? A. I don’t know whether it was full 
or not. It was a brown glass bottle. 
| Q. I see. Did you at any time see them drinking? A. Yes, I saw them, 
because I had occasion to go up there to get grease for the other daughter’s 
hair. 
THE COURT: I didn’t hear that. Read that answer Mr. Walker. 
(Thereupon, the reporter read the last answer given by the witness.) 
By Mr. Milofsky: 
Q. Did you have a drink? A. No. 
Q. Did George offer you a drink? A. Yes. He did. 
 @Q. And you refused. A. I refused. 
213 | Q. Is this because you never drink? A. Yes, I drink. ButI have times 
in which I drink. 
Q. You don’t drink on Sunday morning. A. I drink on Sunday if I want it. 
If I don’t -- if my system don’t call for it I don’t touch it. 
Q. Do you ever drink on Sunday morning ? 
MR. SMITHSON: I don’t believe it’s material. 
THE COURT: I sustain the objection to that. 
By Mr. Milofsky: 
Q. The reason for your not taking a drink that Sunday mcrning, I take it, 
was because your system did not call for it. A. AndI didn’t want it. 
: THE COURT: Her answer is, ‘‘I didn’t want it.’’ 
By Mr. Milofsky: 
Q. Then, it had nothing to'do with the day. A. Definitely. 
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MR. SMITHSON: Argumentative and immaterial. 

Q. Then, it had nothing to do with the day. A. That’s right. 

Q. Was there any other person in the apartment that morning other than 
George who was not a member of your family? A. AsI stated, I -- ifI am 
not -- I think I am correct. I think it was. 

214 Q. Who was he? A. Another fellow that works with them both. 

Q. Do you know his name? A. Scotty. John Scott. We calls him Scotty. 

Q. When did he arrive? A. Well, he came -- I don’t know what time he 
arrived but it was after -- during -- after the time at which I had got up and 
my husband had got up and I was doing the hair. 

THE COURT: Well, did he come before or after Mr. Younger ? 

THE WITNESS: He come after Mr. Younger. 

By Mr. Milofsky: 

Q. Did you provide a glass for him? A. I didn’t provide a glass for either 
of them I just told you. 

Q. Did anyone ask you for a glass for Scotty ? A. Did anyone ask me for 
a glass for Scotty ? 

Q. Yes. A. No. 

Q. Did anyone to your knowledge come into the kitchen to get a glass for 
Scotty? A. Yes, my husband. 

Q. He told you it was for Scotty? A. He didn’t have to tell me it was for 
Scotty. He had come and got the glasses for him and Younger soI presumed that 

215 that was for Scotty. 

Q. Did there come a time to your knowledge when Younger and your hus- 
band and Scotty ran out of whisky? A. Scotty didn’t stay that long. 

Q. My question is this: At any time that morning of your own knowledge , 
was that whisky bottle empty? A. Yes. 

Q. How did you discover that? A. How did I discover it? 

Q. Yes. A. Because my husband came and told me that he was going 
with Younger to get some more. 

Q. Did they leave? A. They did. 

Q. Did they come back? A. Yes. 
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Q. Did they have more whisky? A. They did. 

Q. Do you remember about what time it was when your husband and 
Younger left to get more whisky ? A. No, I don’t, because I was in the kitch- a 
en, I wasn’t where the clock was; where I could see a clock. ° 

Q. Was it within thirty minutes after they had taken the glasses out of 
the kitchen? A. I don’t know, because I didn’t pay any attention to the time 

216. inthe kitchen. When my husband has friends I don’t pay them any at- 
tention. 

Q@. Well, you try to give a reasonable guess whether it was fifteen, 
twenty, forty, forty-five minutes or an hour. A. I still couldn’t tell you. I ¢ 
don’t know whether it was thirty o> forty-five minutes. I would be wrong to ° 
estimate a time that I don’t know what I am talking about. 

Q. Now, there is not much whisky in a half a pint of whisky; is there ? 

A. No. 
Q. Do you have any idea how many glasses can be filled -- strike that. 
Did they take shot glasses or drinking glasses? A. They wasn’t exactly shot 
glasses either. They was about the size baby food come in. Little baby food 
jars. . 

Q. Were they actually baby food jars? A. They were the size I said of 4 
baby food jars. 

Q. Even though you can’t tell approximately how long it was in your 
mind was it a long time before the bottle was empty ? : 

_ MR. SMITHSON: This is too speculative, your Honor. I think she has 
answered. 

THE COURT: I think so too and I think also it is under the head of min- < 
utia. 

217 By Mr. Milofsky: 
Q. Did your husband and Younger come back with a bottle? A. Did 


they come back with a bottle ? 
Q. That’s right. 
THE COURT: When they went out. 
THE WITNESS: I presume that they did because they were still drinking. « 





By Mr. Milofsky: 

Q. Did you ever see the second bottle? A. No. 

@. You don’t know whether it was a half pint or a pint. A. Yes, Ido 
because I saw it when it was empty and they were bringing it to the trash can. 

Q. What was it then? A. It was a half a pint. 

Q@. The same size. A. Uh-huh, 

Q. Had you prepared breakfast for the children at this time? A. Had I 
prepared breakfast for the kids ? 


Q. Yes. A. No, they only ate a sandwich and went over to my sister‘s 
to eat their breakfast. 
Q. What time was it when you fixed the sandwich? A. Oh, it was short- 


ly after I had gotten up. 
218 Q. About ten o’clock? A. A little later than that. I would say ten-thirty. 

Q. Did you send them over to your sister’s right away? A. No, I didn’t 
send them. They asked me could they go. Nobody wanted to eat that morning 
and they all wanted to go to my sister’s. 

Q. Where was George and your husband at the time the children were 
eating those sandwiches? A. In the living room. 

Q. Do you remember what time it was when they finished the second 
bottle? A. No, I don’t. 

Q. Was George drunk when he came to the house that morning? A. He 
was feeling real good. I can tell you that. 

Q. Was he feeling better by the time he finished the first bottle? A. I 
wouldn’t say he was. He was about the same. 

Q. How was he feeling when he finished the second bottle? A. That 
part I couldn’t tell you because I didn’t pay him any attention. 

Q. Pardon? A. I didn’t keep up to how he was getting high or whether 
he was sober. I wasn’t keeping up with it. 

219 Q. Would you say when he arrived that morning he was drunk? A. Yes, 

definitely. 

Q@. While he was there he continued to drink. A. He did. 


Q. If he was drunk when he arrived and if he continued to drink while he 
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was there, did he become more drunk? A. No, he seemed to be sobering up. 
Q. The more he drank the more sober he became. A. That’s right. He 
was. 
| Q. And I suppose that when he finished the second bottle he was stone 
sober; is that correct? A. No. He wasn’t stone sober. 
Q. To your knowledge was there ever a third bottle? A. Not to my 
knowledge. There could have been, but not to my knowledge. 
Q. When did you put out the trash -- the whisky bottles out? A. I did- 
n’t. My husband put them out. 
! Q. Didn’t you say earlier you saw the size -- A. Saw it when my hus- 
band brought it through in his hand. 
Q. I see. Didn’t carry it ina bag. A. No. 
Q. Do you know of your own knowledge whether liquor stores are open 


in Washington on Sunday? A. You know they’re not. 
220 Q. If I know they’re not does that mean you know -- A. No. 


Q. -- they’re not? A. Yes. I know they’re not. 

Q. Do you know where your husband bought the whisky ? 

MR. SMITHSON: How could she know, 

THE WITNESS: No, I donot. He left with George Younger. 

THE COURT: I don’t care if she knows or not but she said she doesn’t 
know so we will let it stand. 

By Mr. Milofsky: 

Q. About what time was it when your little boy fell down? A. It was 
shortly after Younger had brought them back home, which was after one o’clock. 

Q. Then they had been to you -- A. Been to my sister’s and back. 

Q. And it was just a little before one. A. I said after. 

MR. SMITHSON: After one I thought she said. 

THE COURT: A little after he come back and brought them home. 

221 ‘By Mr. Milofsky: 
) Q. I may have misheard this on direct examination, but I believe you said 

that the child fell down in the cellar. A. Not in the cellar. He fell off a wall 
about as high as this here wall in front of the jury. He fell off the wall down 


into the basement. 
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THE COURT: Was the wall outside the house ? 

THE WITNESS: Outside the house. 

By Mr. Milofsky: 

Q. When was this accident first brought to your attention? A. When I 
heard the baby scream. 

Q. Did you run outside and pick him up? A. My daughter had brought 
him as far as the front door and that’s when I had taken him to clean his face 
that was covered with blood. 

@. Where was George and your husband at this time? A. George Young- 
er was standing in the door. 

Q. Of what? A. In the front door right beside where the baby fell. 

Q. Where was your husband? A. He had gone back to the back to get 
dressed, prepared, for work. 

Q. What time does your husband leave for work? A. He leaves the 


house most generally at three o’clock on Sunday. 


222 Q. About what time did they come back from your sister’s house? A. 


They got back, it was something until one. 

Q. Something til one. A. Right. 

Q. How soon after they got back did the little boy fall? A. That was 
about one-thirty. It happened right after they had come back. 

Q. At one-thirty your husband was getting dressed to go to work? A. I 
said he was preparing for work. 

Q. When he goes to work at three is it customary for him to prepare to 
290 to work at one-thirty? A. Yes, if he is going to fix his own lunch. 

Q. And did he fix his own lunch that day? A. He did. 

Q. How long does it usually take him to fix his own lunch? A. Well, 
considering what he is going to fix. 

Q. How long did it take him to fix his lunch that day? A. I don’t know 
because I wasn’t watching. 

Q. What did George do immediately after the little boy fell down? A. 
He called me and told me -- he was standing in the door and when the baby 
screamed I ran to the baby. He told me did I think you ought to take him to the 


hospital. 
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223 Q. Did your husband come running up to the front door? .A. He didn’t 
have to come running because I was there. He came. 
Q. He came immediately. A. Yeah. 
Q. He left what he was doing in the kitchen. A. Left what he was doing 
in the kitchen and came to see about the baby. 
Q. What means of transportation did you use to go to the hospital? A. 
I called down to my step-father’s and there is a girl down there which has a 
car and she taken me to the hospital. 
Q. Do you have a phone in your house? A. DidI have a phone in the 
house ? 
Q. Yes. A. Yes, the lady upstairs. I didn’t have one but the lady up- 
stairs did. 
Q. Who was it that came and took you to the hospital? A. My cousin’s 
wife. 
Q. Your cousins’ wife. A. That’s right. 
Q. What is your cousin’s name? A. Wendell Ellerbe. 
Q. Where did she live at this time? A. 88 R Street. The address at 
224 which I am staying now. 

; Q. How long did it take her to get there? A. Well, it wasn’t too long 
because she hadn’t come from work yet when I called but her husband said he 
was expecting her in the next fifteen or twenty minutes, and since I had stopped 
the bleeding I waited there. 

Q. It was George’s suggestion to take her to the hospital? A. It was 
George’s suggestion. 

Q. What hospital did you goto? A. Freedmen’s. 

bd * * ss x x 4 XK 
227 . THE COURT: Mrs. Wingard, is there anyway, looking back to that day, 

for you to fix an approximate time when you took the boy to the hospital; when 
you left the apartment to go to the hospital with him? How close can you come 
to the time of day you took him ? 

THE WITNESS: It was about two-thirty, your Honor. 

THE COURT: About two-thirty ? 
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THE WITNESS: Yes, it was. 

THE COURT: Now, go ahead from there. Ask whatever you want. 

By Mr. Milofsky: 

Q. At the risk of appearing repetitious I must ask again: Is it not a fact 
that you stated earlier that Younger and the children returned from your sis- 
ter’s something until one? A. I did. 

Q. Is it not a fact that you stated earlier that the child fell shortly after 

228 returning from your sister’s? A. That’s right. 

Q. Is it not a fact that you testified that you called your cousin or your 
cousin’s wife and asked that they bring the car over? A. I did. 

Q.Is it not a fact that you testified that it took fifteen or twenty minutes 
for them to arrive? A. For them to get home. 

THE COURT: What do you mean by that? 

THE WITNESS: She was at work andi had to wait. It was just about the 
time she was due home. 

MR. MILOFSKY: Oh. 

By Mr. Milofsky: 

Q. I thought my question to you earlier was how long did it take for the 


person who drove you to the hospital to arrive and I thought you said fifteen 


or twenty minutes. A. No, I did not. 

Q. How long did it take for this person to arrive from the time you made 
the phone call? A. What time did they arrive ? 

THE COURT: Yes, at your house. 

THE WITNESS: It was after two o’clock. 

By Mr. Milofsky: 

Q. Then, it took about an hour for them to arrive. A. Not exactly, be- 

229 cause if the baby fell at one-thirty how is it going to be an hour between 

the time they came? It was near one-thirty when the baby fell. 

Q. What hospital. Iam sorry. You did say. 

THE COURT: Freedmen’s. 

MR. MILOFSKY: Yes. Thank you. 

By Mr. Milofsky: 
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Q. Now, my next question was: Did you take the child to the emergency 
room? A. I did. 

Q. The bleeding had stopped at this time; is that correct? A. It would 
stop and start back. 

_ Q. Had you put any dressing on it at all yourself? A. I bathed it in cold 
water. That’s all. 
- Q. Do you know what a laceration is? A. Yes. 

Q. How large was the laceration in terms of inches. 

THE COURT: I know you have told me now why you are asking these 
questions and with your explanation in mind I direct her not to answer the last 
question. 

By Mr. Milofsky: 

Q. How long did you have to wait at Freedmen’s before the child was 
examined ? A. I waited a good deal of time because there was people there 
ahead of me and other children. 

230 Q. Would I be wrong in interpreting ‘‘a good deal of time’’ as about one 





hour? A. Much more than an hour because I didn’t arrive back home until 





something of seven. 





Q. You spent from two-thirty until about seven o’clock at the hospital. 

A. I did. 
' Q. At this time you had with you Paulette and the other two children. A. 

I did. 

Q. Then, you didn’t see your husband leave for work that day; did you? 
A. I definitely did not. 

Q. Beg pardon? A. I did not. 

Q. And Paulette couldn’t have seen your husband go to work either. A. 
Not if she was with me she couldn’. 

Q. And you didn’t see Younger go to work that day; did you? A. No. 





Q. And Paulette couldn’t have seen Younger go to work that day? A. No. 





231 § Q. When you left the house your husband and George were still there -- 





to go to the hospital, that is. A. Yes. 


Q. When you arrived were the doors locked ? j 
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THE COURT: Arrived where ? 

MR. MILOFSKY: Back at her home. 

THE WITNESS: Was they locked? 

MR. MILOFSKY: Yes, ma‘am. 

THE WITNESS: No. 

THE COURT: The door to your apartment. 

THE WITNESS: No. Because we had misplace the key. 

By Mr. Milofsky: 

Q@. Was George in your apartment when you returned? A. He was not. 

Q. How long after you returned did you see George? A. It no sooner 
took me to get off my coat and walk from the room in which I laid my coat into 
the kitchen when the knock came on the door and Paulette opened the door. 

Q. Paulette opened the door? A. Yes. I told her to open it. 

Q. Did you see George walk into the apartment? A. Yes, because I 


walked to the steps and looked up to see who she was lettin in. (sic) 


Q. Did you invite him in? A. No, I didn’t invite him in; he walked in. 
232 Q. Was he drunk? A. No, he wasn’t drunk. 
Q. He was sober. A. Yes, sir. I wouldn’t say exactly sober, but he was 
not drunk. He was in his right state of mind. 
Q. Then you really don’t know. A. To my knowledge. 
Q. To your knowledge. A. That’s right. Because I have seen him when 
he is drunk and I have seen him when he is sober. 
Q. You know he was not drunk. A. No. 
Q. But he was not exactly sober. A. Not exactly. 
THE COURT: I am going to suspend at this point for lunch. 
+ * * * * * 3K * 
235 CROSS-EXAMINATION (Continued) 
MR. MILOFSKY: If your Honor please, may the reporter read the last 
question ? 
(Thereupon, the reporter read as follows: 
‘Question: You know he was not drunk. 


‘Answer: No. 
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‘Question: But he was not exactly sober. 

‘‘Answer: Not exactly.’’) 

By Mr. Milofsky: 

Q. When you took Paulette and the two children to Freedmen’s you 
stated before you went right to the emergency room. A. I did. 

Q. Did you then have a seat or did you speak to someone about taking 
care of the child? A. You always have to register when you have to go in 


236 the emergency room. 


THE COURT: Just what did happen? 

THE WITNESS: I had to go to the desk to register the child before they 
would take him. 

THE COURT: Then what happened ? 

THE WITNESS: Then I had to have a seat until they called me. 

THE COURT: When they called you what did you do? 

THE WITNESS: Took him in for the doctor to look after him and exam- 

ine him. 

By Mr. Milofsky: 

_ Q. Do you remember how long you waited before you could see the doc- 

tor? A. No, I don’t. 

Q. Under what name was the child registered? A. What name was he 
registered in at the hospital ? 

Q. Yes. A. In my maiden name. 

Q. What was your maiden name? A. Scott. 

Q. Is it correct that your name as well as the child’s name were re- 
corded by the person who took this information? A. Yes. 

THE COURT: And which name ? 

THE WITNESS: He was registered under Scott because he is registered 
at the hospital already as Scott. 

THE COURT: What is his first name ? 

THE WITNESS: Kevin. 

THE COURT: Kevin? 

THE WITNESS: That’s right. K-e-v-i-n. 


M & Yoods Ava. 
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THE COURT: You didn’t have to register; did you? 

THE WITNESS: No. 

MR. SMITHSON: Would your Honor indulge me just a moment? 

THE COURT: Yes. 

(There was a pause in the proceeding.) 

By Mr. Milofsky: 

Q. Is your present husband the father of this boy? A. Yes, he is. 

Q. Where were you and Mr. Wingard married ? 

THE COURT: Don’t answer that. 

By Mr. Milofsky: 

Q. Is the boy’s name Scott or Wingard? A. His name is Kevin Win- 
gard but his record at the date of birth is under my maiden name, which was 
Scott. 

Q. Paulette is the child of a previous marriage; was she? A. Yes. 

Q. What was your name during the previous marriage ? 

MR. SMITHSON: Objection, your Honor. It is not material. 

THE COURT: I don’t see how it is either. 

By Mr. Milofsky: 

Q. Do you recall how long it was that you sat in the hospital before the 
child was examined? A. I also stated that I do not. 

Q. You do not recall that? A. No. I don’t recall the exact time. 

Q. Did you go into the room when the child was examined? A. Yes. 


Q. Was it a lengthy examination or was he just treated for the bruise on 


his head? A. He was treated for the bruise on his head and given medicine to 
take internally. 

THE COURT: Did that take very long? That’s the question. 

THE WITNESS: No, it didn’t take very long. 

By Mr. Milofsky: 

Q. You stated before you arrived home about seven. A. A little before 
seven; about five of seven. 

THE COURT: How did you get home ? 

THE WITNESS: I walked. 
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THE COURT: You walked home ? 

THE WITNESS: Yes. 

THE COURT: From Freedmen’s Hospital? 

THE WITNESS: Yes. 

By Mr. Milofsky: 

, Q. Do you remember how long it took you to walk from Freedmen’s 
home? A. I couldn’t exactly estimate the time, because with small children 
you have to walk slower than ordinary. 

Q. Do you recall about how many blocks it is from Freedmen’s? A. No. 

Q. You lived on T Street. Do you know the street on which Freedmen’s 
Hospital is? A. Bryant. Between Fifth and Fourth on Bryant. 

Q. It‘s about eight or nine blocks. Is that correct? A. I would say 
more than eight or nine blocks. 

Q. Would you say it is more than ten blocks? A. Probably. Might be 
about ten. 

Q. Taking into consideration the fact it is about ten blocks, and taking 
into consideration you were walking with small children would you please es- 
timate the time it took you to get from the hospital to your home. A. I could- 
n’t because I stopped. 

Q. Where did you stop? A. I stopped around where I used to live at. 

Q. 88R Street. A. No. I used to live up there by the ball park and the 

hospital happens to be facing the ball park. 

Q. You went to visit a friend? A. Yes. 

_ Q. CanI have the name of'this friend? A. Yes, you can have both of them. 
I stopped twice. 

THE COURT: Alli right. What are their names and where do they live? 

THE WITNESS: One of them is Mr. Merritt. 

THE COURT: How do you spell his last name ? 

THE WITNESS: I really couldn’t tell you. 

THE COURT: What does it sound like ? 

THE WITNESS: Merritt. 

THE COURT: Kor T? 
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THE WITNESS: It starts with an M. 

THE COURT: M-e-r-r-i-t-t, is what it sounds like. Is that right? 

THE WITNESS: I think it’s that. 

THE COURT: Where does he live ? 

THE WITNESS: 2127 Fifth. 

THE COURT: what is the name of the other person? 

THE WITNESS: Rosa Lee. 

THE COURT: Lee? 

THE WITNESS: Rosa Lee, 

THE COURT: Is that her first name ? 

THE WITNESS: Yes. 

THE COURT: What is her last name ? 

THE WITNESS: Simons. 

THE COURT: Simons. 

THE WITNESS: That’s right. 

THE COURT: Where does she live ? 

THE WITNESS: She lives 437 V. 

THE COURT: V? 

THE WITNESS: V. 

THE COURT: As in Victory. 

THE WITNESS: That’s right. 

MR. MILOFSKY: Northwest ? 

THE WITNESS: What is it? 

MR. MILOFSKY: Northwest ? 

THE WITNESS: Both addresses are Northwest. 

By Mr. Milofsky: 

Q. Do you remember how long you stayed at Mr. Merritt’s house? A. I 
didn’t stay long. I stopped just long enough to the old lady that stays in the 
house. 

Q. If you didn’t stay long can you approximate the time you did stay? A. 


I stayed about ten or fifteen minutes. 


Q. Do you remember how long you stayed at Miss Simon’s house? A. I 
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didn’t stay there long at all. She was on the front and I hollered at her 
and stood there and talked for about five or ten minutes and I left. 

Q. Now, from the time you left the hospital until five minutes of seven 
-- we know that about ten minutes was spent at Mr. Merritt’s house and five 
to ten minutes was spent at Miss Simons’ house. That’s twenty minutes. 

Now, if the distance from the house where you live to the hospital is 
about ten blocks, in addition to those twenty minutes how long did it take you 
to get home ? 

MR. SMITHSON: Your Honor, I am going to object. 

THE COURT: I sustain your objection. 

MR. MILOFSKY: You sustained the objection, then, I take it. I am not 
going to be permitted to inquire as to either the ratio of the stay at the hos- 
pital -- 

_ THE COURT: You have already inquired twice. She told you twice she 
was there about an hour and a half before she got in, I think, before she got 
into the room with the doctor. That didn’t take long, and she left and walked 
home and stopped two times, ten or fifteen minutes one place and possibly 
ten minutes a second place. 

You have estimated yourself the distance. She told you that the children 
being small children can’t walk very fast and she didn’t know how long it took. 

Now, how much more minuteness than that you want I don’t know but 
243 ~__—sctthat’s all you are going to get on that score. 

MR. MILOFSKY: Well, I take it you mean that is all I am going to get 
because you won’t permit me to go further and that that is not all I am going 
to get because she won’t tell me. 

THE COURT: That is all I am going to let you ask on that score: on that 
visit to the hospital and the way home. You have covered that amply in my 
opinion. If you want to ask a specific question in addition I will rule on it when 
it is asked. 

MR. MILOFSKY: I will, then, ask this: 

By Mr. Milofsky: 

Q. From the time you left the hospital until the time you arrived home 


did you stop any other place ? 

THE COURT: Except the two you have already mentioned. 

THE WITNESS: No. 

By Mr. Milofsky: 

Q. Now, do you recall whether it was dark outside when you got home ? 
A. Yes, it was. 

Q. Do you recall whether it was dark when you left the hospital? A. It 
was beginning to turn dark. It had just started into dark. 

Q. When you arrived home were the lights on in the house? A. No. 

244 THE COURT: In the house ? 

THE WITNESS: No, sir. 

By Mr. Milofsky: 

Q. Is there a hallway light? A. You don’t have to enter a hallway when 
you go into the house. 

THE COURT: I didn’t hear that. 

THE WITNESS: You don’t have to enter a hallway when you go into the 
house. Just as you come in the door there is a dining room, the dinette there 
and you pull the light from the ceiling. 

By Mr. Milofsky: 

Q. AsI recall, on direct your testin.ony was that you went into the house, 
went into one of the rooms, took your coat off, and very shortly after that 
Younger came to the door. A. That’s right. 

Q. Had you had occasion to put the lights on in any of the rooms? A. 
Yes. 

Q@. Which ones. A. Before Younger got there I had put the lights on -- 

THE COURT: I can’t hear you. 

THE WITNESS: I had put the lights on before Younger got there, in the 
room which I entered when I came into the house which is the first room, where 

245 I had my coat, 
By Mr. Milofsky: 
Q. Is that the living room or the bedroom? A. No, that’s the dinette. 


Q. Had you reached the kitchen at the time Younger knocked on the door ? 





A. I had. 

Q. Was the light on in the kitchen? A. Yes. 

Q. Had you put the light on in any of the other rooms? A. Yes. Inthe 
bathroom and also in the children’s room. 

| Q. Do you recall how many bulbs go on in the children’s room: when you 

pull the switch ? 

MR. SMITHSON: I object. 

THE WITNESS: Not but one. 

By Mr. Milofsky: 

Q. Do you remember how many watts that bulb is? A. No, I don’t; but 
it is a small bulb. 

Q. Would you say it was closer to a twenty-five watt bulb or a 150 watt 
bulb? A. I couldn’t tell you. 

Q. Have you ever bought bulbs for the house? A. Yes, I buy them all 
the time. 

Q. What size do you usually buy ? 

246 MR. SMITHSON: Objection. 

THE COURT: Well, go ahead. Do you know what size you usually buy ? 

THE WITNESS: Yes, I do. 3 

THE COURT: What? 

THE WITNESS: It is usually a seventy-five for the hallways, or the 


children’s room is always a twenty-five. 
By Mr. Milofsky: 
Q. Then, the bulb in the children’s room is twenty-five. A. I don’t know 


at that time because when they blow out my husband changes them as well as I 
do. 

| Q. I believe you testified on direct that Younger came into the kitchen at 
the time we are speaking about now, after coming back from the hospital. A. 
No, I did not testify to that. 

| Q. Let me ask you this: Where were you in the house or apartment when 
Younger asked you to get beer? A. In the dinette. 

Q. Did you immediately proceed to leave? A. No. 
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Q. What did you do? A. He asked me didI have beer and we had a con- 
versation first. I told him that I did not have it. I told him I would see if I 
could get it. And that’s when I went back and told my daughter to wash the 
dishes -- their dishes. 

247 Q. Before this conversation was there any chance or did you and Younger 
sit down together and talk? A. Yes. He asked me why he couldn’t stay until 
my husband came home and I told him why. 

Q. And why was that? A. Because I have a jealous husband and he don’t 
appreciate no man being in his house when he’s not home. 

Q. And that conversation plus the conversation about the beer was the 
only conversation you had before you went to get the beer. A. That’s right. 

Q. I believe you did state on direct that you were gone ten minutes. A. 
I said approximately ten minutes. Not quite ten. 

Q. Did you put your purse on the ironing board before Younger entered 
the house or as you were leaving to get the beer? A. I stated also that I put 
my purse on the ironing board along with my coat when I first entered the 
house from the hospital. 

Q. Then, your ironing board is inthe dining room. A. That’s right. 

Q. Did you put your coat on to go out and get the beer? A. No, I didn’t 
need a coat. 

Q. Do you remember whether the coat was on top of the purse? A. No. 

248 It was laying side by side. 

Q. How long was it from the time you returned after going for the beer 
to the time that you insisted that Younger leave the house? Is that question 
clear? A. No, not at all. 

Q. You went out to get beer. A. Yes. 

Q. You came back. A. Yes. 

Q. You were gone ten minutes. A. Yes. 

Q. You have testified as to an incident that took place involving your 
daughter and George. A. That’s right. 

Q. How long was it after you returned from getting the beer to the time 


that George left the premises. A. I also stated I wasn’t gone a full ten minutes 





116 


when I came in and heard my daughter crying. Now, the time after I didn’t 
keep track of. 

Q. Would you hazard a guess as to the length of -- A. It‘s no point of 
me guessing if I can’t tell the correct thing about it. 

Q. My question is: Would you attempt to estimate the time that it took 

249 for this incident to take place. 
_ MR. SMITHSON: I believe the witness expressed an inability to do so. 

THE COURT: Well, she can do better than nothing. Let’s try it this 
way: You came in and you opened the door to the room after you had been 
told where the child was and you went in there and you told us what you saw; 
then you later told him to go home and to leave the place and he left. We 
want to know how much time elapsed between the time you got back from your 
beer errand and the time he left your apartment, pursuant to your directions. 

Now, was it five minutes, was it a half hour, an hour, fifteen minutes ? 

THE WITNESS: It wasn’t five minutes. I would say in all it was about 
twenty or twenty-five minutes. 

- ‘THE COURT: All right. | 

By Mr. Milofsky: 

Q. After George left what was the first thing you did? A. The first 
thing that came to my mind was to call my husband. That’s the first thing I 
went to do, until I found out I didn’t have no money and I had to go elsewhere 
to see if I could make the phone call. 

Q. You went upstairs to make this phone call? A. Yes, but the lady 
wasn’t home. 
250 : Q. Where did you go then? A. I went down the street on North Capitol 
Street. 

_Q. Toa public phone ora friend? A. Toa friend, which her kids play 
with my kids. 

| Q. Did she let you use the phone? A. She did not let me use the phone 
because the phone is not in her room, It was in her mother’s room, but she 
give me money to go make the phone call with, and I made it down at a little 


beer garden right down the street, a little Chinese restaurant. 
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Q. Was Paulette with you at this time? A. No. 
Q. Do you know where Paulette was? A. Yes. 
Q. Where was she? A. I left her crying, with her sister and brother. 
Q. Do you remember what time it was when you called your husband ? 
A. Not exactly. It was -- I could just about estimate the time because he 
got home along about the time -- shortly after I called him and it didn’t take 
him long to get home. He got home a little after nine when he got there and 
my step father was there at the time. My step father came up just before he 
walked in. 
Q. Did it take you about a half hour all told from the time you left the 
251 house looking for a telephone and the time you actually made the call? 
A. Definitely not. | 
Q. How long did it take? A.It didn’t take me no more than about twenty 
minutes, because the lady was on the front. 
Q. Now, would it have been about eight o‘clock that you made the phone 
call? A. No. It was after eight. 
Q. After eight. A. Yes, way after eight. 
Q. About nine? A. Pretty near. I would say it was going on about -- 
must have been about twenty or twenty-five minutes of nine. 
Q. Now, this is when -- A. WhenI made the phone call. 
Q. You have testified you got home about five minutes of seven. A. Yes. 
Q. From the hospital. That Ceorge knocked on the door about -- well, 
very shortly after you got home. A. Yes. 
Q. That you had two conversations: ‘‘CanI stay here ?’’ 
‘‘No, you can’t. My husband doesn’t like it.’’ 
“Do you have any beer ?’’ 
‘*No, I don’t.”’ 
‘‘Can you get me some?’”’ 
‘J will go to a neighbor’s and get some.’’ 
Now, if these conversations took about ten minutes is it not fair to say 
that it was about ten minutes after seven when you left to get the beer? A. 


It could have been. 
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Q. And if you were only gone ten minutes isn’t it fair to say it was about 
seven twenty-five when you got back? A. Why sure. 

Q. And if it only took you twenty minutes -- strike that. And as you just 
told the Court the entire incident took about ten or fifteen minutes, wouldn’t 
that make it about twenty minutes to eight ? 

THE COURT: When what ? 

MR. MILOFSKY: Between the time she told Younger to leave the house 
-- between the time she arrived at the house and the time Younger was told 
to leave. 

MR. SMITHSON: The witness said it was twenty to twenty-five minutes 
from the time she got back from the beer errand until he left, your Honor. 

MR. MILOFSKY: Well, that would include the ten minutes that she was 
gone and the fifteen minutes of the incident. 

THE COURT: Do you want to ask her a question? 

MR. MILOFSKY: Yes. 

THE COURT: What is the question? 

By Mr. Milofsky: 

Q. Is it not true that you first made your phone call to your husband at 
about twenty minutes of eight? A. No. 

Q. About what time was it? A. I said about twenty or twenty-five min- 
utes of nine. 

Q. All right. What time did your husband get home? A. He got there a 
little after nine. About nine five I would say it was, because he was not far 
from the house. I live T Street, Northeast, and he works at Fourth and T, 
Northeast. 

Q. Do you know what kind of work he does? A. Yes. He is a car repair 


helper. 
Q. And he got home about nine; is that correct? A. I said a little after 


nine. About nine five. 
Q. When you made the phone call did you call the police as well as your 
husband? A. I stated I did not call the police because I didn’t have Younger’s 


address. 
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Q. Well, I can appreciate the fact that you wouldn't call Younger if you 
didn't know his phone number or address, but did you find any difficulty in call- 
ing the police? A. No, because I didn't know his address and I waited. I called 
my husband. I did what I thought was best. That was to let my husband know 
Since they both work together and were supposed to have been so-called friends. 

254 Q. Well, did it occur to you to call the police? A. Yes, it occurred to me. 

Q. But you decided against it. A. No, I didn't decide against it. I waited 
for my husband. 

Q. Then, you did decide against calling the police -- 

MR. SMITHSON: Argumentative, Your Honor. 

THE COURT: She has already explained that but let’s have her explain 
it again. You thought of calling the police and you didn't call them. Instead 
you later went there. Is that right? 

THE WITNESS: That's right. 

THE COURT: Now, you gave us earlier in your testimony a reason why 
you didn't call the police right away. Tell us again what the reason was. 

THE WITNESS: I decided -- I didn't know Younger's address and I know 


my husband had been there and I thought the most sensible thing to do was to 


get the address so the police would know where he was going. So, I called my 
husband and my husband came home and I asked him. He didn't know. So, we 
had to ask one of the -- wait for one of the fellows from the job to come past 
to get the correct address. 
255 BY MR. MILOFSKY: 

Q. Did your husband call the police? A. No, we went to Number Two 
Precinct. We went. 

Q. Beg pardon? A. We went down there. 

Q. As soon as he got home? A. Soon as he come in and we got the cor- 
rect address when the other boy got off. 

Q. Then, you got to Number Two Precinct somewhere between a little 
after nine, the time your husband arrived home -- A. I didn't go right then. 
I also stated that earlier too. That I had to wait until the man got off from work 


to come past and let us know the correct address. 





i20 


THE COURT: You also told us in answer to a question that I asked about 
what time it was when you went to the police station. 

THE WITNESS: It was after midnight, your Honor. Because the boy didn’t 
eet off until twelve. 

By Mr. Milofsky: 

Q. Didn‘t you state less than one hundred and twenty seconds ago from 
now that your husband knew George’s address because he had been there? A. 
I did not. I said I thought he knew it because he had been there. But my hus- 
band doesn’t keep an address in mind. He just did keep his own. 

256 THE COURT: Now, the man you were waiting for, whom you thought knew 
his address, did come. 
_ THE WITNESS: Yes, your Honor. 

THE COURT: You asked him; didn’t you? 

THE WITNESS: I did. 

THE COURT: What did he tell you ? 

THE WITNESS: He said he didn’t know it but he said he would carry us 
to get the correct address, and he did. 

By Mr. Milofsky: 

Q. Did either you or your husband consider calling the police without 
knowing Younger’s address ? 

THE COURT: Don’t answer that. You have gone over that sufficiently. 

MR. MILOFSKY: Yes, your Honor. 

By Mr. Milofsky: 

Q. Does the man who came to your house that night come there every 
night after work? A. No, not every night. 

Q. Did you call for him to come there? A. I did. 

Q. Do you remember what time you called him? A. No, I don’t. 

Q. Was it after your husband arrived? A. After my husband arrived. 

Q. Is it true that you called him while he was on the job? A. Yes. 

Q. Now, what did you tell your husband when he got home? A. What 
did I tell him ? 

Q. Yes. A. I told him everything that happened. The same thing I have 


told you. 
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Q. Well, that’s one way to answer n.y question but I want you to tell me 
in your words what you told him. 

THE COURT: Tell us what you told your husband. 

THE WITNESS: I told my husband that Younger had been at the house 
and insisted that he waited on him and I objected to it; and he wanted me to go 
get a beer and during the time I went to get the beer I told him what he had -- 
what I had caught -- the way I had caught -- come back and found Younger and 
my daughter in the room. And then I also told him whenI went to call him 
that the money was gone. 

By Mr. Milofsky: 

Q. What was his reaction? 

MR. SMITHSON: I object. 

THE WITNESS: He was very peeved about it. 

THE COURT: He is asking: What was his reaction? 

258 THE WITNESS: He was very angry about it. 

By Mr. Milofsky: 

Q. After Younger left your house did it occur to you to take the child to 
the doctor? A. She told me he didn’t bother her and I didn’t give him -- asked 
her and he also didn’t, he didn’t have long enough to bother her because I came 
right back home. 

MR. MILOFSKY: Now, may she answer my question. 

THE COURT:I don’t know. Ask her again, to save time. 

By Mr. Milofsky: 

Q. After Younger left the house, after the alleged incident, did it occur 
to you to call the doctor? A. No, because I questioned her. 

Q@. You have answered my question. Paulette was pretty hysterical; 
wasn’t she? A. She was crying because she has never had nothing like that to 
happen to her before, and I would be too. 

Q. Never? A. No. Not ever. 

Q. Hadn’t it happened that afternoon? A. No, it hadn’t happened that 


afternoon. 
Q. Didn’t Paulette -- A. (Interposing) She asked me -- told me, rather, 
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that the man had put his hand under her dress, and I figured he might have 
been just playing with her and just accidentally pushed up her dress. 


259 Q. Well, how many times did she tell you he had been playing with her ? 


A. That was that one incident. 

Q. Just once? A. Yes. 

Q. Did she tell you where this happened? A. Yes, in the cab on the way 
home. 

THE COURT: Let’s be sure you understand the question just asked. It 
was how many times did she tell you he had put his hand on her? Now, did 
she only mention it to you once? 

THE WITNESS: Once, and that is when she came back home. 

THE COURT: When she mentioned it to you did she tell you whether he 
had put his hand under her dress more than once ? 

THE WITNESS: No, she didn’t. 

THE COURT: She just said -- 

_ THE WITNESS: (Interposing.) She did not. She just told me of that one 

incident when he came home with her in the cab. 

THE COURT: Do you remember when she told you that ? 


260 THE WITNESS: Yes. 


THE COURT: When? 

_ THE WITNESS: She had told me when she first came back home but I 
didn’t think anything of it because Younger has always come around and played 
with the smaller kids and I didn’t think anything of it. Iam not a person to 
think the weak side of everybody. 

MR. LEVINE: Your Honor, may we strike some of this as not responsive 
at all. It is all self-serving. 

THE COURT: I won’t strike any of it. 

By Mr. Milofsky: 

Q. When George came back with the children from: the visit to the aunt 
did Paulette come right in the house and tell you about this? A. I was in the 
back when she called me aside and told me. 

Q. Well, what did she say? A. She told me he had pushed -- put his 
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hand under her dress. 

Q. Did she tell you anything else? A. No. 

Q. Nothing else? A. Nothing else. 

Q. Did she say how far up her dress he had put his hand? A. I didn’t 

261 ask her because here was my -- 

Q. My question is -- A. No. 

Q. Did she tell you? A. No. 

MR. SMITHSON: I believe if the answer is not responsive he has a right 
to a responsive answer but I do not believe he should interrupt her. 

THE COURT: The question has been answered, ‘‘No.’’ 

By Mr. Milofsky: 

Q. Were you alarmed? A. I was surprised, yes; but like I stated before 
I am not quick think -- 

Q. (Interposing.) Well, did -- A. (Continuing.) - the weaker part of a 
person. 

THE COURT: Let her answer that. But like you said before ? 

THE WITNESS: Like I said before, I am not the type person that thinks 
the weaker part of anybody. I figured that he might have just touched her and 
his hand went up her dress. It was possible. 

MR. LEVINE: Same objection, your Honor. 

THE COURT: Same ruling. 

By Mr. Milofsky: 

Q. The child told you he had put his hand up her dress; is that correct ? 

262 THE COURT: Yes. 

THE WITNESS: Yes. 

Q. The child did not say he accidentally brushed against her; did she ? 
A. I don’t accept the child’s word all the time either. 

Q@. You mean any child or Paulette? A. Any child. 

Q. Did you confront George with what the child had said? A. No, I did- 
n’t, but I spoke to my husband about it. 

Q. When did you speak to him about it? A. I told him about it as soon 
as she told me. He told me the same way I feel about it. He said he didn’t 


think he meant any harm in it. 

Q. To your knowledge, did your husband confront George with this? A. 
Not to my knowledge. 

Q. Didn’t it strike you as being a serious incident? A. Not at that time 
it didn’t. 

Q. Did she mention at the time -- pardon me, -- that George had of- 
fered her three dollars not to tell anybody about it? A. That happened that 
night when he came back. 

Q. Please try to listen to my question. When she told you that George 

263 ~—__—ihad put his hand up her dress, at that time did she tell you that in the 
taxicab he had offered her three dollars not to tell anyone about it? A. And 
I am still going to say that happened that night when I went to get the beer. 

THE COURT: Then she did not tell you that. 

_ THE WITNESS: No, she didn’t your Honor. That henperiog when I came 
back from not getting the beer. 

MR. LEVINE: Can we strike that, your Honor ? 

THE COURT: No. Why should we strike it? 

MR. LEVINE: Because it is not responsive to the question. 

THE COURT: It is now responsive. That’s what your co-counsel has 
been trying to get her to answer specifically and she has now said it and you 
want to strike it. 

MR. LEVINE: And after she answers no, nothing happened in the cab 
about money she made another self-serving statement for the third time in 
this court in the presence of the jury. 

THE COURT: Let the answer stand. Go ahead. 

By Mr. Milofsky: 

Q. Did she mention to you at this Deen en time that he had put his 
hand up her dress going to your aunt’s and coming back as well? A. No, this 

264 incident was when she was coming from her aunt’s. 
~-Q, I see. It was with this knowledge sometime later that day that you 
left George in the house alone with Paulette and the two younger children; is 
that correct? A. Yes, with George in one room and my daughter in the kitch- 


en. 
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Q. How long have you been living at your present address? A. At my 
recent address now ? 

Q. At your present address? A.I have been there, oh, about ten or 
eleven months. 

THE COURT: You mean where she lives today or November ? 

MR. MILOFSKY: Present. 

THE COURT: Do you live today where you did in November ? 

THE WITNESS: No, I don’t. 

YHKE COURT: Which do you want to know about ? 

MR. MILOFSKY: If your Honor please, the question was: Can you tell 
us how long you have lived at your present address ? 

THE COURT: I know. That means where she is now living. 

MR. MILOFSKY: Yes, your Honor. 

THE WITNESS: Since February. 

265 By Mr. Milofsky: 

Q. Can you tell us how long you lived at number 2 T Street? A. I moved 
there in May of year before last - of last year, rather, and I moved away on 
the 28th of February of this year. 

Q. And you lived at 2 T Street for about a year? A. Not quite a year. 


It wouldn’t have been a year until May. The 23rd of this month here. 


Q. Do you recall the address that you lived in before you moved to 2 T 
Street, Northeast? A. Yes. 

THE COURT: What was it? 

THE WITNESS: 519 Columbia Road. 

THE COURT: Northwest? 

THE WITNESS: Yes, and I only stayed there two weeks because the place 
wasn’t suitable for the kids. 

MR. LEVINE: I didn’t hear the last part. 

THE COURT: ‘The place wasn’t suitable for the kids.’’ 

By Mr. Milofsky: 

Q. Do you remember the address where you lived before that? A. 2129 
Fifth Street. 
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Q. Do you remember how long you lived there? A. Yes. I would Say a 

year and a half. 
266 Q. That was Northwest? A. Northwest also. 
_ Q. That would have been about 1956 you lived at 2129 Fifth? A. That’s 

whenI moved there. 1956. 

Q. Do you remember where you lived before that? A. Yes. 

Q. Where was that? A. Sheppard Street. 

Q. Do you remember how long you lived there? A. We was there tem- 
porarily. 

Q. I believe it is correct that in 1953 you lived at 1218 O Street. A. 
That’s right. 

Q. Between O Street and Sheppard Street had you lived at any other place ? 
A. No. 

Q. During this period of time have you been in what might be called fi- 
nancial difficulty ? 

MR. SMITHSON: Objection. 

THE WITNESS: Have I? 

THE COURT: Don’t answer that. You can come to the bench and tell me 
why you want to ask it. 

267 +~+(Thereupon, counsel approached the bench and conferred with the Court 

out of the hearing of the jury as follows:) 

MR. LEVINE: Your Honor, if I might, we are going to get to the heart of 


this matter. This woman testified at great length on direct examination and on 


cross-examination what happened that night. But there wasn’t a word of at- 
tempted extortion. 

THE COURT: Extortion? 

MR. LEVINE: Yes. These people attempted to do this. Before they went 
to the precinct they went to the defendant’s house and in his presence and in 
the presence of his wife and another person this woman said, ‘Younger, fifty- 
two dollars of my rent money is missing. If you don’t give me $102 I am going 
to cook you good. I am going to the police and tell them you stole the money 


and bothered my daughter.’’ 
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This is not verbatim but none of this came up. I want to lay a foundation 
for it by going into their economic status during November. 

MR. SMITHSON: I don’t think that makes any difference. 

THE COURT: No matter whether she was rich or poor she could black- 
mail, 

MR. MILOFSKY: She was financially insecure. 

THE COURT: Do you want to ask her about her financial condition in 
November ? 

268 MR. MILOFSKY: Yes. October and November. 

THE COURT: I will let you do that. October and November. She could 
have been rich as Croesus. 

MR. MILOFSKY: It is because of economic circumstances that she has 
been drifting from house to house. Where we have a very slovenly person, 
menial economic standards, no morals, who appears in court in a nice dress 
and hair combed, -- 

THE COURT: What evidence has there been she is a person of low mor- 
als? 

MR. MILOFSKY: I was illustrating the problem. 

THE COURT: How far do you want to go back ? 

MR. MILOFSKY: Her economic condition from 1953 to the present. 

THE COURT: I am not going to let you do it. That’s too remote. I will 
let you ask her about the year 1957. 

MR. MILOFSKY: Thank you. 

MR. SMITHSON: The whole year, your Honor ? 

THE COURT: It is based on my feeling that you are entitled to do it. 

(Thereupon, counsel returned to the trial table, and the following occur- 
red:) 

By Mr. Milofsky: 

Q. Mrs. Wingard, what were your financial circumstances during the 
year 1957? A. 1957? 

269 THE COURT: 1957. Last year. The whole of last year. 
THE WITNESS: They were like all of them is if you got three children 
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and have to feed them and pay rent. They can’t be but so good. 
THE COURT: Your husband worked the whole year ? 
_ THE WITNESS: My husband’s the only one worked. 

THE COURT: Did he work the whole year 1957? 

THE WITNESS: Yes, with the exception of I would say about two or 
three weeks. 

- THE COURT: Except two or three weeks. 

THE WITNESS: That’s right. 

THE COURT: What was his salary per week in 1957 ? 

THE WITNESS: That part I never went into. He always handles the bills 
and things himself. 

By Mr. Milofsky: 

Q. You say your husband handles the bills? A. Majority of them. 

Q. Does he give you money for groceries every week? A. It‘s arranged 
that I can buy my groceries, what I want when I want them. He pays the bill 
later when he gets ready. 

Q. I take it from your answer that you have a charge account. A. That’s 
right. 


270  Q. Is this at a store which is near where you live? A. Yes. 


Q. What is the name of this place? A. Seaton’s Market. 

Q. Seaton’s Market. A. That’s right. North Capitol and Seaton Street. 

Q. To your knowledge is your account at the Seaton Market current or 
was it current all during the year 1957? A. Yes, it was current. 

Q. Does your husband give you an allowance for your own personal use ? 
A. All the time. 

Q. How much is that? A. I don’t think that’s -- I really think that’s 
my personal business. 

THE COURT: I think it is too. 

MR. SMITHSON: It is personal to the marital relationship. 

THE COURT: That certainly is inadmissible. How much he gives her 
for her personal allowance I am certainly not going into. It is far beyond the 


scope of what you wanted to inquire into. 
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MR. MILOFSKY: I would like, either at the bench or here -- 
271 THE COURT: State it right there. 

MR. MILOFSKY: To remind the Court that there is a question of some 
money being taken from this lady’s house. It has been brought to the Court’s 
attention that on the following morning, the witness was on the stand, perhaps 
by coincidence, knew where they money was. I say perhaps. (sic) 

I think I should be permitted to investigate as to the possibility of the 
witness having taken that to the extent that the government has been allowed 
to probe with respect to the defendant’s taking it. 

THE COURT: Now, I know I am right. 

By Mr: Milofsky: 

Q. Do you know a Mrs. Seath who teaches the fourth grade at Emery 
School? A. Yes, that was my daughter’s teacher. 

THE COURT: What did you say ? 

THE WITNESS: That was my daughter’s teacher. 

By Mr. Milofsky: 

Q. Did you ever have occasion to speak with Miss Seath? A. I spoke 
to Miss Seath on several occasions. 

Q. What was the topic of your conversation ? 

MR. SMITHSON: Objection. 

THE COURT: I overrule the objection. 

MR. SMITHSON: I would like to be heard at the bench. 

272 THE COURT: No. 

MR. SMITHSON: I think I can show your Honor it is wholly collateral 
and they can’t go into it. 

THE COURT: I better hear you I guess. Come up here, 

(Thereupon, counsel approached the bench and conferred with the Court 
out of the hearing of the jury as follows:;) 

THE COURT: What do you want to develop now by this? Your last 
question is: ‘‘What was the subject of the conversation ?’’ 

MR. MILOFSKY: Yes, your Honor. 
THE COURT: What do you want to develop ? 
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MR. MILOFSKY: The habit or pattern of this kid’s tendency to lie. 

THE COURT: What do you want to get from this witness ? 

MR. MILOFSKY: She knew the child is a liar. 

THE COURT: You asked her if she talked to the teacher, and she said, 
‘““Yes, several times.’’ What was the subject, you say ? 

MR. LEVINE: They talked about her conduct. 

MR. MILOFSKY: I can ask if the teacher told her -- 

THE COURT: Because the teacher claimed it ? 

MR. MILOFSKY: Yes, sir. 


* e we es at me x x 
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315 CROSS EXAMINATION - (Continued) 
; pe Spates els Sage age Nake Spek (tage 
318 BY MR. MILOFSKY: 

 Q. I believe you stated yesterday, Mrs. Wingard, sometime in May the 
defendant attempted to bribe you or persuade you not to prosecute this case. 
A. He did. He came to my home. 

Q. Pardon me? A. He came to my home. 

Q. Didn’t you state on direct examination that he approached you in this 
Court? A. He approached me in the Court first and after I didn’t talk to him 
he come to my house. 

_ @. Do you remember exactly what he said to you inthe Court? A. He 
asked me could he talk to me and I never did give him a answer, and he told 
me then, after I didn’t answer, that could he give me money. I still didn’t 
answer him. But before I returned home he had been to my home and returned 

319 | back after I came back. 

Q. You say he -- After you didn’t answer his first statement that he of- 
fered you money did he tell you what the money was for? A. Did he tell me 
what the money was for ? 

Q. Yes, that morning. A. Yes. 

Q@. Do you remember whether he offered you a specific amount? A. No, 


because I didn’t talk with him. 
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MR. MILOFSKY: If your Honor please, I would respectfully request that 
the Court admonish the witness to answer my questions, yes or no, and if there 
is an explanation that she be able to explain but not to editorialize and make 
speeches, 

THE COURT: She is not editorializing or making speeches. It is the 
natural result of those questions. You get it every time. You get it every 
time a witness is on the stand. They can’t be expected to know the rules of 
evidence. It hasn’t done you any harm. You may probe her as thoroughly as 
you wish on that. I mean, on that episode. 

BY MR. MILOFSKY: 

Q. Were you standing still while he was talking to you? A. We were 

320 coming out of the Court room. 

Q. By ‘‘we’? who do you mean? A. That was Sergeant Ellis and myself 
and my daughter. 

Q. Do you mean to tell this jury and this Judge that he offered you money 
in front of Sergeant Elliott? A. Sergeant Elliott was behind us. Me and my 
daughter was in front. He was between Sergeant Elliott and my daughter and 
myself. 

Q. Did Sergeant Elliott overhear the remark? A. I don’t know if he did 
or not. 

Q. Did you go down in the elevator with Mr. Younger? A. I went down 
with Mr. Elliott. 

Q. You mean Sergeant? A. Sergeant Elliott. 

Q. Did the Sergeant go in the elevator with you intending to go some 


place with you or was it just by coincidence? A. No, because you called George 


Younger, yourself. He didn’t go down with us. 
Q. I am talking about Sergeant Elliott. You say he was walking behind. 
A. He was. He came out right after us. 
Q. Between the time that George spoke to you and you arrived at the 
elevator, did you know that Sergeant Elliott was behind you? A. Yes. 
321 Q. Didn’t it occur to you to tell the Sergeant that the defendant in this 


case had attempted to bribe you? A. I told him. 
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Q. When did you tell him? A. Soon as we come out of the Court room. 
Before getting on the elevator. 

Q. Where was George? A. You calied him. 

Q. Was he on the same floor? A. Yes. 

Q. At the time you told the Sergeant? A. Yes. 

Q. What did the Sergeant say? A. He didn’t say anything on it. He just 
told me I shouldn’t. 

Q. He advised you not to take the bribe? A. He told me it was strictly 
up to me and if it was him, he wouldn’t. 

 Q. Sergeant Elliott told you if you wanted to take a bribe it is all right, 
but he wouldn’t recommend it. A. No,I didn’t say it like that. 
_ THE COURT: Well, what did he say? 
322 THE WITNESS: When I told Sergeant Elliott about Mr. Younger offering 
me money he told me, he said it wouldn’t be right. The only thing he said. 
He didn’t tell me to do it or not to do it. 

BY MR. MILOFSKY: 

Q. Didn’t you say just a few moments ago that Sergeant Elliott said it 
was strictly up to you? A. He did. 

Q. I believe you stated that you got on the elevator with Sergeant Elliott. 
A. I did. 

Q. Did you go any place in this Court with Sergeant Elliott? A. To the 
United States Marshal’s Office to fill out papers for Paulette and myself. 

Q. Isn’t it a fact, Mrs. Wingard, that on the day in question you had been 
in Court several times prior -- Let me rephrase that. Isn’t it a fact, Mrs. 
Wingard, that on the date we are speaking about this case had been continued 
at least three or four times ? 

_ THE COURT: Before that. 
THE WITNESS: Yes. 
323 BY MR. MILOFSKY: 
: Q. Isn’t it a fact that you told George Younger you were getting tired of 


coming to Court? A. I didn’t have no conversation with George Younger, peri- 


od. 
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Q. Isn’t it a fact that you indicated that you stated to George that if you 
were certain that the Government would not prosecute you that you would drop 
this case? A. I definitely did not. 

Q@. Did you ever ask George for any money? A. Never. 

Q. I don’t mean on that particular date, Mrs. Wingard. I will state it 
again. Did you ever ask George for any money? A. Not at any time before 
this happened or any other occasion. 

Q. You stated yesterday that Kevin Scott is the son of Gil Wingard and 
yourseli. A. That’s right. 

Q. In what hospital was Kevin born? A. In Freedmen’s Hospital. 

Q. What was his date of birth? A. September 16, 1954. 

Q. How long have you been married to Gil Wingard ? 

MR. SMITHSON: I object for the record. 

THE COURT: Yes. I overrule the objection. 

BY MR. MILOFSKY: 

Q. How long have you been married to Gil Wingard? A. Seven years. 

Q. Do you have a younger daughter than Paulette? A. Yes. 

Q. What is her name? A. Sarahlyn. Sarahlyn Wingard. 

Q. Were you married prior to your marriage ? 

MR. SMITHSON: Objection again, Your Honor. Irrelevant and immate- 
rial. 

THE COURT: I overrule that. Were you married prior to your marri- 
age to Wingard ? 

THE WITNESS: Have I been married before? Yes, I have. 

BY MR. MILOFSKY: 

Q. What was your name at that time? A. Scott. 


Q. What was your maiden name before you ever got married? A. Hib- 


THE COURT: Spell that, please. 

THE WITNESS: H-i-b-l-e-r. 

BY MR. MILOFSKY: 

Q. Are you a member of any church? A. I was, but I haven’t attended 


in quite some time. 
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_ Q. What’s the name of the church that you -- A. (Interposing) New 
Hope Baptist. 
MR. SMITHSON: I think Your Honor overruled this as improper. 
THE COURT: What is the name of the church that you did go to? 
|THE WITNESS: New Hope Baptist. 
BY MR. MILOFSKY: 
_ Q. Is that the church that your family attended when they went to church? 
A. Yes. 
 Q. Is Paulette a healthy child? A. No, she is not. Not completely. 
_ THE COURT: You said, no she is not? Then you said -- 
THE WITNESS: She is asthmatic. 
BY MR. MILOFSKY: 
_Q. Has she ever been a disciplinary problem to you? 
_ THE COURT: Hold it just a moment, will you, please ? 
_ (Thereupon, there was a pause.) 
_ THE COURT: What was the question? Has she ever been a disciplinary 
326 : problem ? 
MR. MILOFSKY: Yes. Paulette. 
_ THE COURT: What do you mean by that ? 
MR. MILOFSKY: Well, let me rephrase it. 
_ BY MR. MILOFSKY: 
| Q. Does Paulette misbehave often? A. Not often. 
Q. Have there been occasions for the last year or so when you had to 
punish her? A. Being a child, yes. 
Q. I beg your pardon? A. Being a child, yes. 
Q. You didn’t punish her just because she is a child. A. I punish her 
for what she do. 
Q. What? A. I punish her for what she do. 
Q. Now, how do you punish her? A. How dolI punish her? 
Q. Yes. A. It all depend on what she has done. If she does something 
that call for a spanking, she gets it. If it is not that bad, she doesn’t look at 


television and she is kept in the house instead of playing. 
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Q. Has she ever done anything so bad that would cause you to beat her 

with your husband’s belt? A. I spank them all with my husband’s belt. 
AL Q. Do you remember whether you had occasion to beat her with your 

husband’s belt several times in 1957? A. No. 

Q. Once? A. Once. 

Q@. Do you have any problems with her obeying you? A. No. 

Q. Have you ever struck her with a shoe? A. Never. 

@. What do you know about her attendance record at John F. Cook School ? 

Mk. SMITHSON: Objection. 

MR. MILOFSKY: I will rephrase it. 

BY MR. MILOFSKY: 

Q. Do you know whether she had a good attendance record when she was 
at Emery School? 

MR. SMITHSON: Objection. 

THE WITNESS: Due to sickness, she did not. 

THE COURT: I overrule the objection. Due to sickness she did not? 

THE WITNESS: No, she did not. 

MR. MILOFSKY: Will you indulge me a moment, Your Honor ? 

(Thereupon, there was a brief pause.) 

BY MR. MILOFSKY: 

Q. Is it not a fact that when Paulette was in the first grade at Garrison 
School she missed 91 sessions ? 

THE COURT: Don’t answer that. From now on, don’t answer any ques- 
tions until I tell you to. 

BY MR. MILOFSKY: 

Q. You stated yesterday, on cross examination, that your husband was 


jealous. Do you recall when he became jealous? A. He has been jealous ever 


since I met him. 

Q. Have you ever given him a reason for being jealous? A. I wouldn’t 
say so. 

THE COURT: You will have to speak a little louder. I heard that answer, 
but I just heard it. 
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BY MR. MILOFSKY: 

Q. Did you ever give Mr. Burka, the District Attorney who had this mat- 
ter before Mr. Smithson, a statement? A. Never. 

- Q. Did you ever talk to him in his office? A. Never. 

Q. Did you ever have occasion to tell him that George Younger was drunk 
on November 24? A. I have never spoke to anyone connected with Younger’s 
case other than you. 

329 Q. Other than me? A. That’s right. 

Q. Isn’t it a fact, Mrs. Wingard, that just this morning you were in the 
haliway talking to Mr. Smithson and two police officers, or one police officer ? 
A. I don’t mean in those terms. I am talking about his lawyers. 

THE COURT: His what? 

THE WITNESS: The lawyer he had before. 

THE COURT: That isn’t what he means. Mr. Milofsky asked you whether 
you had talked to Mr. Burka,the Assistant District Attorney, who was in the 
case before Mr. Smithson. 

THE WITNESS: I don’t recall it. 

MR. SMITHSON: For the clarification of the record, because the witness 
may be slightly mislead, Mr. Burka is no longer with our office. I don’t know 
whether that would refresh her recollection. I understand he gave that infor- 
mation out to the people he talked to. If he did, I don’t know. 

_ THE COURT: You go ahead in your own way. 

BY MR. MILOFSKY: 

Q. After you spoke to the police sometime after that, didn’t you have oc- 
casion to speak to a District Attorney, whether you know his name or not? A. 

330  _—sC—ODistrict Attorney ? 

Q. Yes,ma’am. A. I don’t recall. 

THE COURT: Somebody. Some lawyer representing the Government ? 

THE WITNESS: No. 

THE COURT: All right. 

THE WITNESS: No. 

BY MR. MILOFSKY: 
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Q. I believe you stated a minute ago that other than myself, you have 
never told anyone that George Younger was drunk on November the 24? A. I 
said -- I said I didn't state anything about him being drunk. I said that I haven't 
talked to anybody other than you, and that is when you came to my home. 

Q. That's right. Now, did you tell me he had been drunk? A. I told you 
he had been drinking. 

Q. Apart from me, you never told anyone else -- A. (Interposing) That 
he was drunk. 

Q. When you spoke to your husband on the telephone while he was on his 
job, did you tell him at that time about the theft of the money, as well as the 
assault on the child? A. No, because I did not talk directly to my husband. 

331 You don't do that when you call. They paged him and told him that he was 
needed at home. 

Q. You didn't speak to him at all over the telephone? A. Definitely not. 

Q. When he got home did you tell him about both the money and the child? 
A. I told him about the whole incident. 

Q. Did he appear to be concerned about the money? A. He was concerned 
more about Paulette than the money. 

Q. Was he -- What was his manner when you told him about the child? 

MR. SMITHSON: I don't see -- 

THE WITNESS (Simultaneously) The same as any father would be. 

MR. SMITHSON: -- I don't see where this is material. 

THE COURT: I don't, either, but I will let her answer. I let something to 
this effect be answered yesterday. What was the manner of your husband when 
you told him about it? 

THE WITNESS: He was very angry about it. 

BY MR. MILOFSKY: 

Q. Was he outraged? A. No, he doesn't act outraged. 

332 Q. But you stated a minute ago that he was not as concerned about the money 
as the child. A. He was concerned about both, but more concerned about Paulette. 

Q. Is that your feeling init, too? A. That's my whole feeling. 

Q. You stated also, yesterday, that you didn’t go to the police because 
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you didn know George Younger’s address. A. I did. 

Q. You stated yesterday that someone came to your house about 12:30 
and drove you to George Younger’s house. A. I didn’t say 12:30, but it was 
after twelve. 

Q. After twelve. Why didn’t you go to the police after you learned of 
George Younger’s address? A.I went directly to the police after I learned 
George Younger’s address. 

Q.I take it, then, that you didn’t go up to the door and knock on George 
Younger’s door? A. I didn’t. My husband knocked. 

Q. Then you didn’t go directly to the police. A. WhenI learned Ceorge 
Younger’s address? 

Q. Yes. A. No. 

THE COURT: What do you mean by that ? 

333 . THE WITNESS: When my husband went up and he couldn’t see the ad- 
dress from the street, he went to the porch and knocked on the door and Y oung- 
er’s wife came to the door and my husband asked to speak -- 

THE COURT: Did you hear what he asked ? 

THE WITNESS: (Continuing) -- to Younger. Yes, I was standing on the 


street. 
_ THE COURT: Did you hear it? 


THE WITNESS: Yes. 

THE COURT: Your husband asked what ? 

THE WITNESS: For George Younger. 

THE COURT: All right. 

THE WITNESS: And he said -- 

MR. MILOFSKY: If your Honor please, I can appreciate an explanation of 
a question, but this is sort of anticipating my cross examination. 

THE COURT: No, it isn’t. You asked her if she went directly to the po- 
lice station. 

MR. MILOFSKY: Once she said yes. 

THE COURT: And then she said, in answer to another of your questions, 

no. Now,I have asked her to explain what happened so that we will know if she 


~ 
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means yes or no. That is what she is doing. 

334 MR. MILOFSKY: She also stated that he knocked on the door. I think 
that is a sufficient explanation. Now she is going into the question of Mrs. 
Younger coming to the door. 

THE COURT: I don’t think it is important enough to go into it. But your 
husband talked to Mrs, Younger and after that did you go to the police station? 

THE WITNESS: I did. 

THE COURT: You and your husband together ? 

THE WITNESS: My husband and I together. 

THE COURT: Immediately ? 

THE WITNESS: I did. 

BY MR. MILOFSKY: 

Q. You never asked George Younger for any money that night? A. I 
never asked him for money. 

Q. Of course, that would include my question, but please try to answer. 

THE COURT: Specifically, that night did you see George Younger and 
ask him for any money that night ? 

THE WITNESS: Oh, I did ask him about my money. I asked him about 
that. 

THE COURT: That’s what he wants to know. 

MR. SMITHSON: Does the witness understand that that is for money or 
about money ? 

335 THE WITNESS: I asked him about my money which had been left when 
he left my house. 

THE COURT: When was that? 

THE WITNESS: When was that ? 

THE COURT: That you asked him about your money ? 

THE WITNESS: On his front porch. 

THE COURT: When was it? 

THE WITNESS: When I went up to his house. My husband knocked on the 
door. 

THE COURT: Then tell us what happened. Now, I am back to where I 


started. 
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_ THE WITNESS: My husband knocked on the door; Younger’s wife came 
to the door and stated that Younger was in bed. She said she would get him 
up. 

_ THE COURT: Yes. 

‘THE WITNESS: Then my husband stood there on the step waiting. In 
the meantime, I was standing down. When Younger came to the door that’s 
when I asked him about my money. 

THE COURT: His wife went in and said she would see ? 

THE WITNESS: Yes, she said she would wake him up. 

THE COURT: She went in the house. 

THE WITNESS: Yes. 

THE COURT: Then, did Younger come out? 

THE WITNESS: He did. 

THE COURT: Dressed ? 

THE WITNESS: No, she -- he had his clothes on but no shoes. 

THE COURT: Tell us exactly what happened when he came to the door. 
Were you inside or outside ? 

_ THE WITNESS: Outside all the time. 

THE COURT: Was your husband outside, too? 

THE WITNESS: Yes. 

THE COURT: Now, Younger came to the door? 

THE WITNESS: Yes. 

MR. MILOFSKY: If Your Honor please, I don’t mean to be disrespectful, 
but we have gone beyond the point of my question. I think you are conducting 


the examination of this witness. I don’t mean to be disrespectful -- 
- THE COURT: You object, don’t you? You object to the Court’s inquiring ? 


MR. MILOFSKY: Yes, sir. 
THE COURT: All right. Now, Younger came to the door ? 
THE WITNESS: That’s right. 
THE COURT: Tell us exactly what happened. Tell us who said what to 
whom when Younger came to the door. 
337 THE WITNESS: When Younger came to the door I asked him about my 





money. He said, he told me -- 

THE COURT: (Interposing) What did you ask him ? 

THE WITNESS: I asked him did he have my money and he told me, he 
said, ‘irl, I wouldn’t do nothing like that.’ I said, “I didn’t think you would 
do what you did do.’’ Just like that, which was concerning Paulette. 

THE COURT: Did you tell him anything about Paulette ? 

THE WITNESS: I didn’t mention anything about Paulette because he knew 
what I was talking about and that’s when he asked me not to tell my husband. 

THE COURT: Now, for the time being, I am through. I may want to come 


back again. Do you want to ask her some questions ? 
MR. MILOFSKY: Yes. BY MR. MILOFSKY: 
Q. Would you like to change your testimony that after discovering the 


address you did not go directly to the police ? 

MR. SMITHSON: I believe the witness has answered that. 

THE COURT: She has answered that. 

BY MR. MILOFSKY: 

Q. Your husband spoke to Mrs. Younger; right? A. Definitely. 

338 Q. Do you recall what he said? A. He only asked to speak to George 

Younger. 

Q. Now, how long did it take for George to come to the door? A. I 
would say two or three minutes he was at the door. 

Q. Was he sleeping? A. I do not believe so. He didn’t look -- he didn’t 
show no signs of sleep. 

Q. When he got to the door, where were you standing? A. On the bottom 
step from the top. 

Q. Did you ever go up to the door? A. No,I didn’t go up to the door. 

Q. Did you shout in your conversation with George? A. Definitely not. 

Q. But he could hear you? A. He could hear me because he was standing 
right up on me. 

Q@. And he came out from the door? A. Yes, he did. 

Q. Were you both standing on the porch? A. That’s right. 


Q. Where was your husband at this time ? A. Standing down on the ground. 
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339 Q. And your husband never did speak to Ceorge? A. No, he did not. 
Q. Even though he was very angry about the assault? A. He told me 
that I should -- 
) MR. SMITHSON: (interposing) That’s argumentative. 
_ THE COURT: That’s a proper question. Your husband never spoke to 
Younger ? 
THE WITNESS: No, he told me it was best to let the police take care of 
reef 
BY MR. MILOFSKY: 
Q. When did he tell you it was best to let the police take care of it? A. 
He told me that before we left our home. 
Q. What was the first thing you said to George when he came out of the 
house ? A.I didn’t hold no conversation. I only asked him did he take my 


money. That’s all I asked him. 


Q. Are those the words you used? A. Those are the words I used. 

Q. What did George say? A. He told me, he said, ‘‘Girl, I wouldn’t 
take nothing from you.’’ That’s whenI said, ‘‘I didn’t think you would do what 
you did do.’’ 

340 Q. I see. First thing you said to him, you asked him about the money. 
A. Yes. 

Q. And the second thing you said was, ‘‘I didn’t think you would do what 
you did do.’’ Now, what did you mean by that, when you said, ‘‘what you did.’’ 
A. What he attempted to do to Paulette. 

Q. But that was the second thing you asked him? A. Yes. After he had 
told me he wouldn’t take my money. 

Q. I see. Didn’t you state a couple of minutes ago that you never asked 
George for any money? A.I don’t consider that as asking him for money. I 
consider that asking about my own money. 

Q. What happened next? What did he say? A. I just told you what I 
said. 

Q. You told me -- all right. What did George say? A. I told you also 
what he said. 
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THE COURT: Was your question, ‘‘what did George say ??’ 

MR. MILOFSKY: I believe the last question the witness answered was 
to the effect that she told George she didn’t think he would do what he did. 
Now, my question is: What did George say in response to that ? 

341 THE WITNESS: He didn’t have anything else to say because I walked off 
the porch. 

BY MR. MILOFSKY: 

Q. Did you ask him for a specific amount of money? A. I didn’t ask 
him for anything. After he stated he didn’t have the money I walked off the 
porca. 

Q. Let me try to make myself clear. When you first asked him for 
money, did you say, ‘‘Give me back my $52 and money order?’’ Or, did you 
just say, ‘‘Give me back my money ?’’ A. I didn’t ask him to give me any- 
thing. 

: Q. What did you ask him? A. I asked him did he have it. Those were 
my words. 

Q. Then the question of how much was involved -- A. (interposing) 
Never involved. 

Q. Never. Did your husband speak to him at all after that? A. My hus- 
band did not speak to George Younger, period. 

Q. Someone drove you there? A. He did. 

Q. And did he wait in the car while this conversation took place? A. He 
did. 

342 Q. Do you recall whether you asked -- whether you told George that you 
needed the $52 for rent? A. No. 

Q. Did you ever tell George something to this effect: ‘If you don’t give 
me the money I am going right to the police and tell them that you assaulted my 


daughter 7' A. I never mentioned a word to Younger. Because after he stated 


he didn’t have it, I walked off the porch and went back into the car and as the 
man that took me up there drove off he called and nobody stopped. 

Q. Did you ever ask George for $102? A. Never. 

Q. Do you recall any other conversation that took place that night on 
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those steps? A. We didn’t have any conversation. I also stated what was 
asked on the steps and what was talked about. 
| Q. Other than what you have testified to this morning nothing else was 
said? A. Nothing. 
Q. To what precinct did you go? A. Number two. 
_Q. Were you talking very loudly when you talked to George? A. I also 
stated that it was nothing to yell about because he was right up on me. 
343 Q. You mean, after your child had been assaulted you didn’t think there 
was anything to yell about? A. On the street? No. 
Q. Do you recall where Mrs. Younger was when you were speaking to 
George? A. It seems as though she was in the screen door. 
; Q. You could see her? A. You could see her. 
- Q. Were you speaking loud enough for her to hear you? A. No, not that 
loud. The conversation wasn’t that loud. 
| Q. How far away from where you were standing was the screen door? A. 
About as far as from where I am sitting to where the Clerk is at the desk. 
_ Q. That would be about ten feet? A. I couldn’t estimate the feet. 
THE COURT: Twelve to fifteen feet. Ten to fifteen feet. I don’t know. 
BY MR. MILOFSKY: 
Q. And it was some time around twelve o‘clock at night? A. Yes. 
Q. It was pretty quiet in the neighborhood? A. It was. 
344 Q. You weren’t speaking loud enough for Mrs. Younger to hear you? A. 
I wouldn’t consider that I was talking that loud. 
Q. Were you talking about as loud as you are talking today? A. No. 
_ Q. (Counsel lowered his voice.) Can you hear me speaking to you now ? 
A. ‘Yes. 
| Q. (Counsel lowered his voice again.) Were you speaking as loud as I 
am speaking to you now? A. I wouldn’t say I was talking that loud. AsI 
stated before, Younger was standing directly by me. 
THE COURT: How far was he from you? 
THE WITNESS: About as far as from him to right here. We were just as 
close as -- 
THE COURT: You were at the bottom of the steps ? 
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THE WITNESS: No, I was not at the bottom step. I was at the step 
from the top of the steps. Not direct to the bottom. 

BY MR. MILOFSKY: 

Q. (Counsel lowered his voice.) Were you talking to him as loud as I am 
talking to you right now? A.I couldn’t state just exactly how soft it was, but 
I know it wasnt loud. 

345 Q. You were angry; weren’t you? A. Yes,I was angry, andI still am. 

Q. Now, when you are angry now you talk loud; don’t you? A. That’s 
right. 

Q. And when you were angry then you talked loudly; didn’t you? (AG 
don’t have a cause to talk loud to him because he was up on me. You are away 
from me. 

Q. Is that the reason you are talking loudly? A. That’s right. 

Q. You are angry now? A. That’s right. And you are away from me. 

Q. When your daughter had been assaulted a couple of hours previously, 
you didn’t talk loudly then ? 

MR. SMITHSON: This is the third time for that question. 

THE COURT: That is a proper question. 

BY MR. MILOFSKY: 

Q. I believe it was on the examination of you by the Judge yesterday that 
you testified you were gone from the house for the beer about fifteen or twenty 
minutes; is that correct? A. I did not. 

346 MR. SMITHSON: That is incorrect, Your Honor. 

THE COURT: That is incorrect. What she said in answer to your ques- 

tion was that it wasn’t over ten minutes and then she said she didn’t think it 


was as much as ten minutes. I remember that because it surprised me getting 


across the street and back would, perhaps, take more time than that, but that’s 


what she said. Then later, she didn’t think it was as much as ten minutes. 
MR. MILOFSKY: Well, I don’t think it is sufficiently important to have 
the reporter look for it, but it is my distinct recollection that when you were 
questioning her it was at least ten or fifteen minutes. 
THE COURT: Now, Mr. Reporter, during the noon recess check her tes- 


timony on that score. 





THE REPORTER: Yes, sir. 

THE COURT: How long she was away. Mr. Milofsky, in his examination 
of her, asked her several times how much time elapsed from the time she 
left the house to get the beer and came back. Check that and read it to the 

_ lawyers before I come in, after the luncheon recess. 

THE REPORTER: Yes, sir. 

THE COURT: Proceed. 

BY MR. MILOFSKY : 

Q. Did you have occasion to tell the police on Monday, November 25, 
how long you were gone for that beer? A. I did. 

Q. Pardon? A. I did. 

Q. Do you recall how long you told the police you were gone? A. Yes, I 
said I was gone a good ten minutes and I don’t think it was that long. 

Q. You were quite sure that is what you said? A. To my recollection, 
yes. 

Q. Is it not a fact that you told someone, the police, that, ‘‘He then asked 
me if I had any beer and I told him that I didn’t; he asked if I knew where I 
could get him a beer. I told him I may be able to get one from my neighbor 
across the street. I left then to get the beer and I know that I was not gone 
more than four or five minutes.” A. No. 

- Q. You did not say that? A. I did not say four or five minutes. 

Q. Do you remember the address you went to get the beer? A. Yes. 

Q. Where? A. 21T. 

THE COURT: What did you say ? 

THE WITNESS: 21 T Street. 

(There was a pause.) 

BY MR. MILOFSKY: 

Q. Mrs. Wingard, you stated yesterday that the morning after the alleged 

- incident you saw your dog playing with the bag. A. Right. 

Q. Was Paulette in the room -- in the kitchen when you first saw the bag ? 
A. Yes, she wasn’t directly in the kitchen. She was going to the kitchen. 

Q. Had the dog been in the house that night? A. He was kept in the house. 
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Q. What time did you let him out that particular morning? A. Paulette 
let the dog out that morning. 


@. Were you there when she let the dog out? A. Sure, I had to be there. 
I was just getting up. 


Q. What time was it? A.I don’t know. I was due at Headquarters at 
nine o’clock. 


349 Q. If you knew you were due at Headquarters at nine o’clock, I think that 
"should help you know the time. A. I didn’t pay attention to the time. 
Q. Were you on time when you got to Headquarters? A. I certainly was. 

Q. So it was sometime before nine o’clock? A. That’s right. 
Q. About nine o‘clock on Monday, November 25; is that correct? A. 
That’s right. 

Q. The day you made the statement to the police? A. That’s right. 

Q. When you first saw the dog, did the dog have the bag in his mouth? 
A. Yes. 


Q. Did you observe him playing with the bag for any period of time? A. 
I did, from the venetian blind. 
Q. You didn’t hear my question. A.I said he was playing with the bag. 
Q. For any period of time? Two, three, five minutes before she went 
out? A. I couldn’t say, because I happened to go to the window to see where 
she was, the dog was, and that is whenI observed him playing with the bag. 
350 Q. How long was it that the dog played with’ the bag after you saw the 


dog for the first time? A. I wouldn’t know because that’s when I immediately 
told Paulette to take it from him. 


Q. And she went right out and got it? A. She did. 


Q. Did you observe her take the bag from the dog? A. No,I did not. I 
went on and finished dressing. 


Q. What was the next thing that happened with respect to the bag? A. 


When Paulette brought the bag in the house she said, ‘‘Mama, this is no trash,’’ 
said, ‘‘This is your pocketbook.’’ 


Q. Did she hand you the bag? A. She handed it to me. 
Q. Was the money and the purse still in the bag? A. I also stated that 
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yesterday, too. It was. 

Q. What was the condition of the paper bag? A. The dog had -- it was 
wet where the top he had chewed. 

~Q. Sort of rumpled up? A. Yes. 

Q. Does the dog stay in the house, ordinarily, every night? A. I just 

351 stated that he did. 

_ Q. Is it one of Paulette’s duties to let the dog out in the morning, or do 
you sometimes do it? A. She doesn’t have a particular duty. Whatever one 
is up first let’s the dog out. If it’s my husband, then he will let him out. 

_Q. Now, that particular morning Paulette was up before you? A. That’s 
right, and she let the dog out. 

_ Q. When you went to No. 2 Precinct, did you have occasion to report 
this to Detective Sergeant Weaver? A. I don’t remember his name, but I did 
talk to one of the fellows at the desk. 

: Q. When you arrived there who made the report to the police? A. Who 
made the report ? 

Q. Yes, ma’am. A. I talked to the fellow at the desk. 

Q. Was your husband with you when you made that report? A. He def- 
initely was. 

_ Q. He didn’t say anything to the police officer? A. I don’t recall him 

saying anything to the police. 

Q. Did Paulette talk to the police? A. Paulette was not with me. 

352  Q. Paulette did not go to the police station? A. No. 

Q. Paulette didn’t go to the police station with you that night? A. No. 

Q. Did you tell the man at the police station everything you knew about 
the case? A. Everything I knew. 

Q. You told him about George holding his hand over the child’s mouth ? 
A. About holding his hand over her mouth? He didn’t ask me that. 

Q. Well now, did you tell him that? A. I told him he tried to keep her 
from hollering, yes. 

Q. Well then, did you tell him how he tried? A. No,I didn’t. I wasn’t 
asked and I didn’t say anything. I just told him to the best of my knowledge 
what happened. 
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Q. Did you tell him that George had kept her head down? A. I just 
stated I told him to the best of my knowledge. 

Q. I am trying to find out what you told him, to the best of your knowl- 
edge. A. I told him just as I found things. | 

353 Q. Did you tell him that you saw George lying on the side of the child, 
partly on top of her? A. I told him the position in which they were placed 
on the bed, yes. 

Q. You told him the precise position in which you found them? A. I 
didn’t go through it all in the way in which you all questioned me, I told you. 
He didn’t go through all the examination of asking me how was they laying on 
the bed. 

Q. Is it not a fact that you told the policeman, ‘‘When she went in to 
see what he wanted he laid her on the bed, pulled up her skirt, pulled down 
her underpants, opened his pants, and exposed himself, and then laid on top 
of her and about this time the complainant’s mother returned home and found 
this man in the bed with her.”’ A. I didn’t go through all of those details. I 
told him how I came home and found them, and they asked me Paulette’s ver- 
sion of it and I told them what she had told me. 

Q. Paulette wasn’t there? A. She definitely was not. 

Q. Do you recall that you told the police you found him lying on the bed 
or that you just found him in the bed room? A. I told them the same as I 

354 told you. That he was lying on the bed and jumped up when I pushed the 
door open. 

Q. On the following morning you gave a much longer statement to the 
police at No. 1 Precinct; is that correct? A. Yes. 

Q. Did you tell them at that time that George Younger placed his hand 
over the child’s mouth? A. I only answered the questions that was asked and 
it is on Paulette’s record what she told about herself. 

Q. Did you ever tell the police that prior to this alleged incident the 
child had told you that George had put his hand up her dress? A. No. 

Q. Now, you stated yesterday, before the incident that you didn’t like to 
believe wicked things about people. A. I don’t. 
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Q. That’s right. But shortly after the statement about his putting his 
hand up her dress something very serious happened. Now, that wasn’t just a 
little wicked fib. Didn’t it become important in your mind? A.I spoke to my 
husband about it, yes. 

Q. And you both decided not to tell the police about it? A. No, we didn’t 
decide anything. Because we were more interested in what happened to her 


that night. 


355 Q. You weren’t more interested in what happened to the money? A. I 


355 





am interested in it all, but Paulette is my daughter and I am more interested 
in her. 

Q. Do you remember the first time you ever told any policemen about any 
money? A. Yes, down at No. 2 Precinct. 

_ Q. What did you tell the police about the money, after you found it? A. 
When I went down to Headquarters I told them that my money had come back 
in a bag. 

- MR. MILOFSKY: I have no further questions, Your Honor. 

REDIRECT EXAMINAT ION 

BY MR. SMITHSON: 

Q. Mrs. Wingard, you have said on cross examination that you did not 
take Paulette to a doctor or call a doctor. A. I did not. 

Q. Why didn’t you? A. I asked her. I questioned her when I came in, 
after I put Younger out. I asked her whether or not Younger had bothered her 
or hurt her and she told me no that he didn’t, he didn’t get a chance to. Fora 

fact, I knew that because I got back too quick for him. 

MR. SMITHSON: I wonder if the Court will indulge me a moment, please. 


(There was a pause.) 
MR. SMITHSON: No further questions. 
THE COURT: That is all, Mrs. Wingard. 
MR. MILOFSKY: One question, Your Honor. 
RECROSS EXAMINATION 
BY MR. MILOFSKY: 
Q. Is it not a fact, Mrs. Wingard, that this morning you spoke to Mr. 





» 





151 


Smithson and another policeman about the very question that the District At- 
torney just asked you? A. Which question? 


Q. The question about why you didn’t take the girl to the doctor. A. No, 
I did not. 
MR. MILOFSKY: That is all, Your Honor. 


* ae * * * * * 


357 MR. SMITHSON: ... Well, the Government rests its case in chief, 
Your Honor. 


* * a ak * * * * 


MR. LEVINE: I would like to make a motion for a directed verdict of 


acquittal as to the count relating to the petit larceny. 


* * * * * * * * 


360 MR. MILOFSKY: Your Honor, I think it is too speculative to believe that 
a person returning the money would have put it in a bag. 

THE COURT: It is possible, but I don’t like it. It is very conjectural. I 
think you have speculation getting into it. I don’t think there is a justifiable 
inference. I think it is a speculation rather than an inference. 

I will grant that motion. 

MR. LEVINE: Thank you. 

THE COURT: Have you anything else ? 

MR. LEVINE: I want to thank you for granting that motion. 

* * cs * * ss * * 
363 ROOSEVELT ROBINSON 
was called as a witness for and on behalf of the defendant, and, after having 
been sworn by the Deputy Clerk, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. MILOFSKY: 

Q. Will you state your name and address in a loud, clear voice? A. My 
name is Roosevelt Robinson, 1532 Fifth Street, Northwest. 

Q. Do you know the Defendant, George Younger? A. Yes, I do. 
Q. Are you presently on probation, sir? A. Yes, Iam. 


MR. SMITHSON: It is impeachment of his own witness, Your Honor. 
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MR. MILOFSKY: No, Your Honor. 
THE COURT: Well, itis all right. For what? 
THE WITNESS: For numbers. 
THE COURT: You were convicted of numbers and put on probation ? 
THE WITNESS: Yes, sir. 
BY MR. MILOFSKY: 
Q. Do you know the name of the Judge that put you on probation ? 
THE COURT: Don’t answer that. 
BY MR.MILOFSKY: 
_ Q. You have been advised as to the consequences of lying on this witness 
stand? A. No, I haven*t. 
| Q. You have been told as to what might happen to you if you did lie? A. 
Yes, I have. 
THE COURT: Well, what were you told? 
THE WITNESS: I would be sent to jail if caught in a lie. 
THE COURT: How did it happen that somebody told you that ? 
(Thereupon there was a pause.) 
THE COURT: How did it happen that anybody told you if you lied in this 
case you would be sent to jail? 
365 THE WITNESS: A lawyer. 
BY MR. MILOFSKY: 
Q. Did you have occasion to see the defendant on November 24, 1957? 
A. Yes, I did. 
Q. Will you describe to the Court and jury the time that you saw him, 


the period you were with him , and what transpired, or what happened during 


that period? A. It was practically about between eight-thirty and nine in the 
morning, and he stayed at my house around eleven-thirty -- between eleven- 
thirty and twelve. 

Q. Do you know why he came to see you? A. Yes,I do. 

Q. Will you tell the Court and jury, please ? 

MR. SMITHSON: Well, Your Honor, if this is hearsay I would object. 

MR. LEVINE: Your Honor, -- 
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THE COURT: Mr. Milofsky is conducting the examination. He is the 
one who will defend objections made to his own questions. 

BY MR. MILOFSKY: 

Q. Of your own knowledge, do you know why he came to your house that 
morning ? 

366 THE COURT: Apart from what he told you? 

THE WITNESS: Yes, I do. 

BY MR. MILOFSKY: | 

Q. Will you tell it to the Court and jury, please? A. Well, at that time 
we were working together on the same shift and we swapped money with each 
other and I owed him some money. 

Q. Will you tell the Court and jury what happened during the period of 
time you stated he was at home? A. We just sit down talking in general, look- 
ing at the T/V. 

Q. Did you have anything to drink that morning? A. Nothing but coffee. 

MR. MILOFSKY: I have no further questions. 

MR. SMITHSON: No questions. 

THE COURT: That’s all. 

* oa * ae * rs a * 
367 MARTIN VAN STEWART 
was called as a witness for and on behalf of the defendant, and, having been 
first duly sworn by the Deputy Clerk, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. MILOFSKY: 

Q. Will you state your name and address in a loud, clear voice, please ? 
A. Martin VanStewart. 2135 Newport Place, Apartment four. 

MR. SMITHSON: I didn’t get the address. 

THE WITNESS: 2135. 

MR. SMITHSON: What? 

THE WITNESS: Newport Place, Northwest. Apartment four. 

BY MR. MILOFSKY: 


Q@. How long have you been living there, sir? A. Ever since January. 
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Moved in January first. 
Q. Where did you live prior to that? A. 1836S Street, Northwest. 
@. What is your present occupation? A. Maintenance at Army Map 
Service. 
ee a ee er ne 
368 THE WITNESS: I do cleaning at the Army Map Service andI have a 
part-time job driving a truck for the Power Electric Company over in George- 
town. 
BY MR. MILOFSKY: 
_ Q. How many hours a day do you work for the Electric Company? A. I 
work from eight until three. 
Q. Do you work every day? A. Five days a week. 
Q. How long have you worked there? A. Three years. 
Q. How long have you worked for the Army Medical Service? (sic) 
THE COURT: Medical or Map? 
THE WITNESS: Map. 
THE COURT: Map? 
THE WITNESS: Army Map Service. 
THE COURT: How long have you worked there ? 
THE WITNESS: I have been there five years. It will be five years the 
16th of June. 
BY MR. MILOFSKY: 
Q. What time do you go to work on your job for the Army Map Service ? 
A. I be there at four o’clock. 
369  #Q. Do you know George Younger? A. Yes. 
| Q. How long have you known him? A. Well, let me see -- (pause ) -- 
about twelve years. 
. Q. Directing your attention to November 24,1957, did you have occasion 
to see Ceorge Younger on that day? A. Yes,I did. 
Q. Will you tell the Court and Jury the time you saw him, the time of 
aoe. the circumstances under which you met him, and how long you were with 
him? A. That there 24th -- of that -- of November -- I was going out to my 


cousin’s. 


‘ech leet BS Vo Be eee eet de GY hs tee Be "Bh ein hen > week fy 
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MR. SMITHSON: I am sorry. I didn’t understand. 

THE WITNESS: On Bryant Street. 

THE COURT: Going out to your cousin’s ? 

THE WITNESS: On Bryant Street. I was living at 1836S Street at the 

‘ time. I left home around five o’clock. My wife asked me to take the little 

eirl over to my cousin’s that my cousin brought from North Carolina here to 
pay her for bringing her up here. So, around about five o’clock my wife told 
me to go over because she didn’t want me to stay out too late because she did- 


n’t feei good. 








So, on my way over to my cousin’s I went -- come on down U Street and 
I turned right there at the -- on Seventh Street I turned off and hit U Street 





370 again on account of the traffic, and I didn’t want to go down Florida Ave- 
nue and Rhode Island Avenue. 
THE COURT: Well, somewhere you met Younger; is that right ? 
THE WITNESS: Yes. 
THE COURT: Where did you meet him? 
THE WITNESS: I met Younger at Third and Rhode Island Avenue. 
THE COURT: What time of day? 
THE WITNESS: Between five-thirty and six. 
THE COURT: Between five-thirty and six in the afternoon? 
THE WITNESS: Yes, sir. 
THE COURT: All right. 
THE WITNESS: I was going out -- what I was about to say -- going out U 











Street I made a right on Third Street and goes out Rhode Island Avenue and 
this man was standing over on the corner and George was talking to this other 
fellow andI say, ‘‘George Younger.’’ He say, ‘‘What do you say, Van.’’ 
I pulled on across Rhode Island Avenue and stopped and George come on 
over to the car and talked with me and he asked me where I was going and I 
told him I was going over to my cousin’s. 
371 So, I told him to come on and ride, so he comes on and gets in the car, 


and I had my two little girls in the car at the time. So, I goes on over to my 


cousin’s and stays over there from, I would say roughly -- 





156 

THE COURT: Justa moment. Can’t you get this narrowed down a 
little bit ? 

BY MR. MILOFSKY: 

Q. You say you went to your cousin’s with George? A. That’s right. 

Q. How long did you stay with your cousin? A. About two hours or two 
and a half hours; something like that. 

Q. Was George with you the entire time? A. That’s right. 

Q. Is there any question in your mind about that? Are you certain of it? 
A. Yes,Iam certain of that. 

Q. Was there a party going on over there? A. No. You see, what hap- 
pened, my cousin come from North Carolina and brought my daughter. 

Q. Just one minute, Mr. Stewart. A. Yes. 

372 | Q. Did you have anything to drink over there? A.No;I didn’t see any- 
thing. 

Q. Was Ceorge sober when you saw him? A. Yes, as far asI could see. 

Q. Did he have anything to drink over at your cousin’s? A. NotasI 
know of. 

Q. What time did you leave your cousin? A. Roughly, about eight- 
thirty. 

Q. Did George leave with you? A. That’s right. 

Q. Where did you and he go? A. I come back to First and Rhode Island 
Avenue and stopped at High’s and got some milk and at the time George bor- 
rowed a dollar from me, and I got some milk and George got some and I taken 
George home from there. 

3 Q. Do you remember what time you dropped George at home? A. Well, 
it was pretty close around nine 0’clock because I didn’t want to check on the 
time or nothing and, too, I wasn’t rushing, because I hadn’t seen George in quite 
some time and we was just talking and riding along. 

: Q. Are you quite certain you picked George up between five-thirty and 
six? A. Iam certainlI did. 


ee Re Ee Se Sa A ee 


373 CROSS EXAMINATION 
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BY MR. SMITHSON: 

Q. He borrowed a dollar from you? A. Yes. 

Q. Did you know he had collected any money from Roosevelt Robinson 
that day? A. No,I didn’t. 

Q. Was he sober? A. Yes, he was. 

Q. Tell me, sir, do you know what day of the week it was? A. The day 
of the week ? 

Q. Yes. A. Sunday. 

Q. And when did you last consult a calendar to determine it was Sunday ? 
A. When didI -- 

Q. When did you glance over a calendar to determine it was Sunday? A. 
When didI last look at the Calendar ? 

Q. That’s right, to say that November the 24th was Sunday ? 

MR. LEVINE: Objection, Your Honor. Arguing with the witness. He 

374 didn’t have to look at a calendar at all. 

THE WITNESS: No. I never looked at a calendar. 

THE COURT: What did you say ? 

THE WITNESS: I never looked at a calendar. 

THE COURT: All right. 

BY MR. SMITHSON: 

Q. And you saw him on a Sunday in November; is that right. A. I think 
it was November. No, it was October. 

Q. October? A. Yes, sir. 

MR. SMITHSON: That?’s all. 

REDIRECT EXAMINATION 

BY MR. MILOFSKY: 

Q. Mr. VanStewart. A. Yes, sir. 

Q. Do you recall my first question to you, whether you had seen George 


Younger on November 24,1957 ? 
MR. SMITHSON: Objection to that, Your Honor. 
THE COURT: Overruled. 
MR. SMITHSON: The basis of the question, I believe, was directing your 
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attention to November 24th. 
_ THE COURT: I understand that. I overrule the objection. Go ahead. 
375 BY MR. MILOFSKY: 

Q. Do you remember stating a while ago you saw George on November 
24, 1957? A. No, it come to me now, it was -- (pause) -- Let me see. That 
would have been November the -- October 24th my wife went home a week 
after my daughter -- 

THE COURT: I can’t hear what he is saying. Will you read that, please, 


Mr. Waiker ? 
_ (Thereupon, the reporter read the last answer given by the witness.) 
_ THE COURT: After what? 

THE WITNESS: After this happened. 

_ THE COURT: After what happened ? 

. THE WITNESS: After George was -- after this happened to George. You 
see, the same Sunday this happened to George, you see, that -- my daughter 
was here. I kept my daughter a week and after that my wife went home and take 
my daughter. Also, she had to go to the hospital down there. 

THE COURT: Can you tell us now whether it was NOvember or October 
that you are talking about ? 

THE WITNESS: She was inthe hospital -- (pause) -- October. 

BY MR. MILOFSKY: 

 Q. Mr. Stewart. A. Yes. 

376 Q. Did it ever come to your attention that George Younger had been ar- 
rested for any reason during the period of November? A. No. No, it hadn’t. 
| THE COURT: Did you know he had been arrested in this case we are 
trying right now? Do you know what this case is about, we are trying right 
now ? 
_ ‘THE WITNESS: Well, I know some of it. 
THE COURT: Do you know what he is charged with? 
THE WITNESS: Yes. 
THE COURT: He is charged with molesting a child. 
THE WITNESS: Yes. 
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THE COURT: Do you remember when he was arrested for that? In 
this case ? 

THE WITNESS: No, I don’t know the date he was arrested. 

THE COURT: Did you know at the time when he was arrested ? 

THE WITNESS: Yes, sir. 

THE COURT: When did you learn that he was arrested ? 

THE WITNESS: I learned that he was arrested -- let’s see -- I seen 
George that Sunday and I learned that Thursday of the next week. 

THE COURT: The next Thursday you found out he had been arrested; 
is that right ? 

377 THE WITNESS: Yes. 

BY MR. MILOFSKY: 

Q. Now, Mr. Stewart, you are sure that you learned he was arrested on 
a Thursday? A. That’s right. 

THE COURT: You learned it on a Thursday ? 

THE WITNESS: That’s right. 

BY MR. MILOFSKY: 


Q. Now, fixing Thursday in your mind, what Sunday was it that you saw 
George? A. Let’s see. What Sunday was itI saw George. Let’s see. (Pause) 

Q. Was it the Sunday before the Thursday you learned of it? A. That’s 
right. It was the Sunday before. 


Q. Now, Mr. Stewart, this is very important, I want you to be quite cer- 
tain. Was it the Sunday before the Thursday that you learned about it? A. 
It was. Definitely. It was the Sunday before I heard about it. 

MR. MILOFSKY: No further questions. 

MR. SMITHSON: May we approach the bench, Your Honor ? 

378 THE COURT: Yes. 

(Thereupon, counsel approached the bench and conferred with the Court 
out of the hearing of the jury as follows:) 

MR. SMITHSON: Your Honor, since the manner of arrest has been brought 
out by the defense on direct examination, I propose to ask the witness does he 
know the defendant was arrested on October 23rd, 1957. I think it is permis- 


sible, although not for this offense. 
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THE COURT: You may. 

MR. MILOFSKY: If Your Honor please, he learned of the arrest -- I get 
his point -- the arrest didn’t take place the 24th. It took place the 26th. I 
think the important factor which this does not mitigate is the fact that it was 
the Sunday before the Thursday that he learned of it. 

THE COURT: This question arises and I am not sure how to handle it. 
The question is this: Whether he is now telling us of seeing Younger ona 
Sunday night before a Thursday when he learned he had been arrested, mean- 
ing arrested on some other offense, or this one. 

MR. LEVINE: This man, it has been established, is a reliable, good, 
hard-working man. Of. course, he said October the 24th. 

THE COURT: He might be confused. 

379 MR. LEVINE: The way the day was fixed in his mind, he picked him up 
the Sunday before he learned about it. 

MR. SMITHSON: He said it was his best recollection that it was October, 
because it was a week after that his wife left, but he said, then, October, to 
the Court, and this defendant was arrested on October the 23rd. I want to ask, 
wasn’t it the Sunday before, which was October the 20th instead ? 

_ THE COURT: I know he still may be confused. What I am trying to do is 
to find out which arrest he is talking about without letting it be known, if pos- 
sible, that there was an arrest in another case. 

MR. SMITHSON: They are bound by what they bring out. I have to clar- 
ify that in the jury’s mind. 

THE COURT: I know you do. I am tossing the problem around to try to 
solve it. 

MR. LEVINE: If the Court or either counsel would ask: Was this the 
arrest where he was charged with molesting a child, that would fix it fine with- 
out talking about another arrest. He was only arrested once for molesting a 
child. 

THE COURT: What was he arrested for in October ? 

MR. SMITHSON: Being drunk, in October. 

MR. LEVINE: On the 23rd. 
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MR. SMITHSON: He used ‘‘arrest.’’ 

380 THE COURT: He used the word ‘‘arrest.’’ I don’t know whether Mr. 
Milofsky did or I, but it doesn’t make any difference. We are trying to bring 
it to his mind. 

MR. SMITHSON: Suppose I put this question to him: You have testified 
that this was October, to your recollection. Could that have been the arrest 
of the defendant on October 23rd of 1957, without going into the nature of the 
offense. 

THE COURT: If he was only arrested for being drunk, that doesn’t hurt 
him. Why don’t you say he was arrested on October the 23rd. He was ar- 
rested in this case on November the 26th. Which arrest are you talking about ? 

MR. LEVINE: Might we add, ‘‘for molesting a child’’ ? 

MR. SMITHSON: This is cross examination, I don’t think I have to ask 
a general question. 

THE COURT: I think you can ask, but I don’t know how that is going to 
clear it up. He is entitled to be protected in his answer. The jury is entitled 
to know which nionth he is talking about. 

= MR. SMITHSON: They can take him back on redirect examination. 

° THE COURT: You ask whatever you want. 

MR. LEVINE: I object, for the record, in allowing questions about other 
arrests. 
(Thereupon, counsel returned to the trial table, and the following pro- 
ceedings were had:) 
381 RECROSS EXAMINATION 

. BY MR. SMITHSON: 

° Q. You testified, Mr. VanStewart, in October, to the best of your recol- 

lection, you learned the defendant was arrested; is that correct? A. Yes. 

Q@. That would have been the time of October 23rd, 1957, when he was 
arrested for drunk? A. No. 

Q. You say, no? A. Not as I know of. WhenTI learned about him being 
arrested, what I heard about he being arrested, I heard he had had something 


~ to do with a seventeen-year old girl. That’s the news I got. 
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Q. Seventeen-year old girl? A. That’s what I heard. 
MR. SMITHSON: I have nothing else, Your Honor. 
MR. MILOFSKY: No further questions, your Honor. 
Mr. Robinson, please. 
THE COURT: That’s all. 
a * * * ae * * * 
382 LUKE LASSITER, JR., 
was called as a witness for and on behalf of the defendant, and, having been 
first duly sworn by the Deputy Clerk, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MILOFSKY: 
Q. Will you state your name and address, please? A. My name is 
Luke Lassiter, Jr., 623 Upshur, Northwest. 
THE COURT: Spell your last name. 
THE WITNESS: L-a-s-s-i-t-e-r. 
MR. SMITHSON: I didn’t hear that. 
THE COURT: L-a-s-s-i-t-e-r. 
MR. SMITHSON: Is that Luke, L-u-k-e ? 
THE WITNESS: Yes. 
MR. MILOFSKY: Luke, will you try to speak a little more loudly, please ? 
THE WITNESS: Yes. 
383 BY MR. MILOFSKY: 
G. How long have you lived at that address? A. I have been there since 
October, about the 15th. 
| Q@. October 15th? A. Yes, sir. 
Q. Where are you employed? A. County Fair Bakery, Seventh and S, 
Northwest. 
Q. How long have you worked there? A. I have been there about 23 
months. 
Q. Do you know the defendant, Ceorge Younger? A. Well, I know him. 
Q. Where does he live in relation to you? A. He live 623 Upshur, in 


the first apartment, downstairs. 


a 163 


Q. And you live upstairs? A. Yes, sir. 
Q. Directing your attention to November 24, 1957, will you state to the 
z Court and jury anything unusual that you saw or heard around twelve o’clock 
. that night? A. Well, whenI got home from work, a lady was standing on the 
porch and they were talking like they was in a dissatisfied conversation, so I 
walked across the street on up on the porch, and while I was walking on up 
on the porch into the house, I heard a lady said that Younger took her money 
384 and if he didn’t give her back $102 so she could pay her rent that she 
was going to have him arrested for assulting her daughter. As I was going in 
~ the door I heard Mr. Younger say he didn’t take her money, he didn’t assault 
> her daughter, and he wasn’t going to give her any money. 
Mrs. Younger was standing in the door with it partly open where I had to 
eo through. 
Q. You say you heard this conversation while you were across the street ? 
A. Crossing the street on the porch. 
Q. You say you first heard the people talking when you were across the 
street? A. Yes, sir. 
a Q. Where were you when you heard the reference to the money and so 
, forth? A. I was coming up the steps on my porch, then. 
* * 5 ca a a * * 
CROSS EXAMINATION 
BY MR. SMITHSON: 


Q. How long have you lived there? A. Since October 15th. 

Q. October 15th? A. Yes, sir. 
» Q. Tell me, are you related in any way to the defendant? A. No. 
» 385 Q. To his wife? A. No, sir. 

Q. Any of his relatives? A. No. 


Q. How about your wife? A. No, sir. 
Q. And what hours did you work that day? A. From eleven until -- no, 
I worked from two until eleven-thirty. 


Q. You started to say eleven. Is that your normal work day, eleven 


° o’clock? A. No,I mean at the time I get off, that’s the time I was thinking. 
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about at the time, but it was from two until eleven-thirty that night. 


Q. You worked then at the County Fair Bakery? A. Yes, sir. 


Q. How many days a week do you work there? A. Five days. 
Q. Monday through Friday? A. No, sir. 
Q. What is it? A. Sunday through Friday. I have Tuesday off. 
386 Q. Sunday through Friday? A. Yes. 
Q. What day of the week was it; do you remember? A. That was Sun- 
day night. 


Q. what fixes it as Sunday in your mind? A. That’s the day it happened. 


I was going home from work. 
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Q. What is your birthday? A. April the 21st, 1935. 

Q. April 21st, 1935? A. Yes, sir. 

Q. And you, sir, then, are 24 years old? A. Twenty three years old. 
Q. What day of the week was your birthday this year? A. On Monday, 


Q. You think? A. It was Monday. 

Q. Are you sure it was Monday? A. Yes, sir. 

@. And your wife’s birthday ? 

MR. LEVINE: Objection, Your Honor. 

MR. SMITHSON: Credibility, Your Honor. 

THE COURT: Overruled. 

THE WITNESS: My wife’s birthday is the 28th -- 
MR. SMITHSON: Of what ? 

THE WITNESS: Twenty-seventh of April. 

BY MR. SMITHSON: 

Q. And that was -- A. On Sunday. 

Q. Do you have any children? A. Yes, sir, two. 

Q. How old is the older one? A. Twenty months old. 
Q. When was his birthday? A. September the 14th. 
Q. Which was what ? 

MR. LEVINE: Now, Your Honor, I object to that. 
THE COURT: I think it has gone far enough. A 
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MR. SMITHSON: I don’t think we have to have this, Your Honor, the 
throwing of the pencil. 

MR. LEVINE: It fell from my hand, Your Honor. Sorry. 

THE COURT: I, myself, wonder why you burst into such righteous in- 
dignation to make an objection. : 

MR. LEVINE: Sometimes it is hard for me to retain myself, Your Honor. 

THE COURT: Try a little harder. 

MR. LEVINE: Yes, Your Honor. 

388 MR. MILOFSKY: Your Honor, I have been trying and trying, but I can’t 
think of the day that my birthday fell on. 

MR. SMITHSON: I will concede, Your Honor, that neither can I. 

THE COURT: I sustain the objection. That’s enough. 

BY MR. SMITHSON: 

Q. Now, tell me, sir: Have you had occasion to look at a calendar about 
November 24, to find what day of the week it was? A. No,I didn’t look at a 
calendar. 

Q. You have remembered since last November that the 24th was ona 
Sunday; is that right? A. Well, I didn’t remember definitely the date, but 
that is the time this case was. It was on Sunday night. 

Q. You don’t know whether it was the 24th or not; is that right? A. No, 
I am not definitely sure of the date. 


Q. Tell me: The defendant has talked to you about your coming here; 
hasn’t he? A. Well, he asked me if I would come and tell what I heard at the 


door the time it happened. 
Q. How many people were there on that porch? A. It was two standing 

on the porch and Mrs. Younger was standing in the doorway. 

Did you see the defendant there? A. Yes, I did. 

Did you see Mrs. Younger? A. Yes. 

Who was the other person? A. Mrs. Wingard. 

You know her? A. Yes, sir. 

How long have you known her? A. Since that time. 


You had never seen her before? A. No. 
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Q. But you knew her by name? A. No, no more than hearing her tell 
you who she was. 3 
Q. Well, someone told you her name; is that right? A. Yes. 
Q@. The defendant told you her name? A. No, Mr. Levine, when I went 
down to talk to him. 7 
- Q. He told you her name? A. He mentioned her name. 
Q. Was there a man there with Mrs. Wingard? A. He was standing on 
the ground on the sidewalk. 
~ Q. You didn’t ask -- Strike that, please. 
_ You didn’t mention this before when I asked you who was there. 
390 MR. LEVINE: Objection. He only asked who was on the porch. 
MR. SMITHSON: I don’t believe I did, Your Honor. 
THE COURT: The question and answer may stand. 
MR. SMITHSON: Thank you. 
BY MR. SMITHSON: 
- You didn’t mention him before; did you? A. No, I didn’t. 
- Tell me, was there a light on on that porch? A. No. 
- It was dark? A. Yes. 


. It was after midnight or before midnight? A. After midnight. 


© 6 6 © 


Q. How late after midnight? A. I would say between twelve and twelve- 

thirty; I don’t know the exact time. 
| Q. Did you have a watch with you? A. No. 

Q. Did you look at a watch when you went in the house? A. No. 

Q. Did you see the defendant, George Younger, after that? A. No, not 
until he came back in January, I think. 

391 Q. I am speaking of that particular night. Did you sit and talk with him ? 

A. No,I did not. 

Q. You live upstairs. Do you go through his apartment to get to yours ? 
A. No, I go right straight through the front door up the steps. 

Q. Do you have a separate entrance? A. No. 

Q. You have to go in his entrance and goup? A. Yes. 

Q. Tell me: Did George Younger stay there that night? A. Sofar asI 
know. 
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Q. You didn’t see or hear him leave? A. No,I didn‘. 

MR. SMITHSON: I don’t have anything else, Your Honor. 

THE COURT: Is that all? 

: REDIRECT EXAMINATION 

BY MR. MILOFSKY: 

Q. Luke, you say you talked to Mr. Levine about this case? A. Yes, sir. 
Q. Did you talk to me about it? A. Yes, sir. 


392 Q@. Do you remember how many times you spoke to me? A. I think 





about twice; maybe three times. 
Q. Did I tell you if you lied on this stand you could go to jail? A. Yes, 

, you did. 

MR. SMITHSON: I believe this is objectionable, Your Honor. 

THE COURT: It is all right. 

BY MR. MILOFSKY: 

Q. How long have you been living at that address? A. Since October 15th. 

Q. Do you usually get home eleven-thirty -- twelve-thirty ? A. I have 
different hours -- days. Some days I go an hour or two early and some days 


- an hour or two late. 

v Q. Have you ever arrived home on any other occasion and seen a woman 
talking to Mr. Younger demanding $102 from him? A. No other than that 
night. 


MR. MILOFSKY: That’s all, Your Honor. 
RECROSS EXAMINATION 
BY MR. SMITHSON: 
> Q. Do you rent from the defendant? A. No. 


» 393 Q. How long before you went in those premises did you know the defend- 
ant? A. I didn’t know him before then. 

Q. Not before then? A. No. 

MR. SMITHSON: That is all. 

THE COURT: That is all. 


* xk * * * aS * * 
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RALPH E. HOOVER 
was called as a witness for and on behalf of the defendant, and, having been 
previously duly sworn by the Deputy Clerk, was examined and testified as 
follows: 
DIRECT EXAMINATION 

BY MR. MILOFSKY: 

Q. Will you state your name and address for the record, sir? A. Ralph 
E. Hoover, 9910 Capitol View Avenue, Silver Spring, Maryland. 

_ @. Are you employed? A. Yes. 

394 - Q. Where are you employed? A. By the Washington Terminal in the 
Eckington Coach Yard. 

Q. Do you have any other occupation? A. I am an employee representa- 
tive for the Brotherhood of Railroad Carmen of America. That represents the 
employees. That is, on the Vashington Terminal. 

Q. You say you represent the employees? A. Yes, sir. 

Q. Directing your attention to November 24, 1957, did you have occasion 
to see the defendant, George Younger, on that date, sir? A. To the best of my 
memory I did see him. 

Q. To the best of your memory, do you recall about what time you saw 
him? A. Well, it would have been after 4:00 p.m., that date, because he was 
an employee on the four to twelve shift and I don’t ever recall having seen hin. 
prior to his regular starting time. 

Q. Well, would it have been around 4:00 p.m. that day, sir? A. Yes, sir. 

Q. Did you have occasion to talk with him? A. Oh, yes, sir. I had oc- 
casion to talk with him, all right. 

395 Q. Doyou recall, sir, whether he was sober or drunk? A. Well, he must 
have been sober because if he had been drunk I wouldn’t have talked to him. I 
have never seen him drunk, in fact. 

MR. MILOFSKY: No further questions. 

CROSS EXAMINATION 
BY MR. SMITHSON: 
Q. Tell me, sir, you say you talked to him on a date in November. Do 
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you know what day of the week it was, sir? A. No, sir. I stated to the best 
of my memory I did talk to him on that date and I say that because there was 
an incident that occurred on the 23rd to cause him to be taken off the job and 
as well as I can remember he did talk to me the following day because that 
would be the day he would be coming to me to inquire what his rights were 
under the contract that he had. 

@. You say an incident occurred the previous day? A. Yes, sir. 

Q. By virtue of that incident and his talk with you that day, he was not 
working that afternoon of the 24th, if that is the date; is that correct? A. 
That’s right. He did not work any more after the 23rd. 

MR. SMITHSON: Nothing else. 

396 THE COURT: The 24th of November happens to be a, or was a Sunday. 
Does that mean anything one way or the other to you in connection with your 
recollection of this meeting ? : 

THE WITNESS: No, sir. You see, we work seven days a week and it 
would be hard for me to distinguish any particular day of the week. 7 

THE COURT: And your recollection is that you saw him some time 
around four o’clock ? | 

THE WITNESS: Yes. 

THE COURT: Could it have been earlier or later? 

THE WITNESS: I would have been working, myself, up to four o’clock 
so it would have been -- more than apt to have been after 4:00 p.m. 

THE COURT: Your recollection is a bit indistinct on that. 

THE WITNESS: I didn’t understand you, sir. 

THE COURT: Your recollection is indistinct on the time of day, except 


you are reasonably certain it was not before four o‘clock. Is there any way 


for you to get any closer to the time you did talk with him ? 
THE WITNESS: Well, as a rule, I finish my day’s work at 4:00 p.m.., 
and as a general rule I am off the property and on my way home by four-thirty, 
so it would be between, I will say, 4:15 and 4:40 at the latest. I don’t recall 
being unusually delayed by this incident. 
FURTHER CROSS EXAMINATION 





| BY MR. SMITHSON: 
_ Q. How long did you talk with him, sir, at four o’clock, or shortly there- 


after? A. Well, a conversation of that nature usually amounts to five or ten 
minutes. Maybe fifteen, at the most. 

Q. And you usually leave at four or some time between then and four- 
thirty ? A. I finish my day’s work at four. I have to bathe and dress, and 


usually the members who are working on the four to twelve shift, if they have 
occasion to contact me, it usually between 4:15, at the time I come from the 
dressing room, and 4:30 or 4:40, at the latest, unless it is an unusual cir- 


cumstance. 

Q. You have a shift that goes on at three or three-fifteen in the afternoon? 
A. One at 4:00 p.m. Yes, sir. 

Q. Do you recall at that time that that was the shift the defendant was 
supposed to work? A. Yes, sir. 

Q. And you do recall, sir, that he was not permitted to work that day ? 

398 A. Tothe best of my memory he came in the day following an incident 

that occurred on the 23rd and he was advised then he couldn’t work, that he 
was not permitted to work, that he was being held out of the service. 

MR. SMITHSON: That’s all. 

THE COURT: He had worked at the Washington Terminal before then, 
up to that time ? 

THE WITNESS: Yes, sir, he had been continuously employed up until 
through November 23rd. 

THE COURT: What did he do over there ? 

THE WITNESS: He was a coach cleaner. 

THE COURT: Do you know a man named Wingard ? 

THE WITNESS: Yes, sir. 

THE COURT: Did he and Younger do the same kind of work? 

THE WITNESS: No, sir, not at that time of year. 

THE COURT: What did Wingard do? 

THE WITNESS: He was a mechanic’s helper. 

THE COURT: Do you know what shift he was on that same day, the 24th 


of November ? 
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THE WITNESS: To the best of my memory he would have been on the 
same shift, although I wouldn’t like to be held to that because he was holding 
a job that might carry him from time to time fromone shift to another or one 
location to another. 

MR. SMITHSON: I have one other thing, Your Honor. 

FURTHER CROSS EXAMINATION 

BY MR. SMITHSON: 

Q. This incident you speak of, sir, without revealing what the incident 
is, is that something that occurred at work? A. Yes, sir. 

MR. SMITHSON: That’s all. 

REDIRECT EXAMINATION 

BY MR. MILOFSKY: 

Q. How long did Mr. Younger work for the Washington Terminal prior 
to November 24? A. To the best of my memory, between six and eight years. 

MR. MILOFSKY: I have no further questions. 

* * * ak ak és a cd 
400 MRS. ESTELLA YOUNGER 3 
was called as a witness for and on behalf of the defendant, and, after having 
been first duly sworn by the Deputy Clerk, was examined and testified as fol- 
lows: 
DIRECT EXAMINATION 

BY MR. MILOFSKY: 

Q. Will you state your name and address for the record, please? A. My 
name is Mrs. Estalla Younger, 623 Upshur Street, Northwest. 

Q. You are going to have to speak louder than that, Mrs. Younger. 

Are you married to the defendant? A. Yes, I am. 

Q. How long have you been married to him? A. Approximately four- 
teen and one-half years. 

Q. Do you have any children by that marriage? A. Yes,I do. I have 
three. 

Q. What are their ages? A. The oldest one is 12, 4, and 13 months. 

Q. Could you tell us which -- whether you had boys or girls? A. The 


3 
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one that’s 12 is a boy. The four-year old is a girl. The 13-month old is a 
girl. 
401 Q. Are you employed? A. No, Iam not. 

Q. Have you been employed during the fourteen years you have been 
married to the defendant? A. Some of the time I have. I have been unem- 
ployed since 1956. 

Q. Then you have been solely dependant on Mr. Younger’s income during 
that period? A. I have. 

Q@. Has he managed to provide for you satisfactorily ? 

MR. SMITHSON: I don’t believe this is proper. 

TRE COURT: Sustained. 

BY MR. MILOFSKY: 

Q. Let me ask you this: Have your marital relations with the defendant 
been normal during this period of time ? 

_ MR. SMITHSON: Objection, Your Honor. 

THE COURT: Don’t answer that. 

MR. MILOFSKY: One moment, please, Your Honor. 

(Thereupon, there was a brief pause.) 

BY MR. MILOFSKY: 

Q. During the fourteen years you have been married to your. husband 
have you noticed anything unusual about your sexual relations with him ? 

402 MR. SMITHSON: Objection, Your Honor. 

THE COURT: Sustained. 

MR. LEVINE: May we approach the bench, please, Your Honor ? 

THE COURT: Yes. 

(Thereupon, counsel approached the bench and conferred with the Court 
out of the hearing of the jury, as follows:) 

MR. MILOFSKY: I think I should be permitted to show the jury that this 
man has no mental bent, so to speak, toward young girls. 

THE COURT: She doesn’t know that. 

MR. LEVINE: She knows if she has been enjoying normal sex relations 


with him, Your Honor. 
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THE COURT: Normal sex relations with his wife doesn’t prove anything. 


Absence or failure to have them might. 

MR. MILOFSKY: I don’t remember how the question was framed. I said, 
have you had normal -- 

THE COURT: If her answer is yes, it doesn’t prove anything. If her an- 
swer is no, it might hurt him. 

MR. MILOFSKY: May I ask if she had regular -- 

THE COURT: No, that doesn’t have any tendence to disprove the charge 
against the defendant. 

403 MR. LEVINE: I think it does. 

THE COURT: It has no tendency to disprove the charge against the de- 
fendant at all. 

MR. LEVINE: May I be heard? We talked it over last night. We thought 
we would lay down from her personal knowledge of him that they have been 
enjoying regular marital relations. 

THE COURT: Yes. 

MR. LEVINE: ‘‘During this period of time have you noticed anything 
unusual, any unusual sexual proclivities exhibited by your husband with re- 
spect to children?’’ This is a foundation question for the next question. 

THE COURT: I sustain the objection. 

MR. LEVINE: As to whether she noticed her husband doing anything un- 
usual with respect to their children or any other children? 

THE COURT: Uh huh. Her answer will be, no she didn’t. 

MR. LEVINE: I hope so. 

THE COURT: Yes. It proves nothing. 

MR. LEVINE: Doesn’t that reply show -- 

THE COURT: I sustain the objection. 

* 
404 BY MR. MILOFSKY: 

Q. Directing your attention to Sunday, November 24, 1957, did anything 

unusual happen that evening? A. After Mr. Younger came -- Mr. Younger 


came home, and after he was in bed -- 
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| Q. (interposing) Let me interrupt one second. First, I would like to 
have you face the jury. Second, try to speak slow, loud, and clear. 

_ Now, you can tell whatever happened that evening. A. You mean after 
he was home ? 

Q. After he arrived home. A. Afterhe came home -- 

THE COURT: You better start with what time he came nome. 

THE WITNESS: He came home approximately eight o’clock, November 
24, at night. He came in and had some -- a little lunch, and went to bed. He 
Said he wasn’t very hungry. After he was in bed and asleep, about 12:20, the 
doorvell rang. First, they rang my bell and then the top floor apartment bell. 
I didn’t know whether it was for me or for the people upstairs. I didn’t answer 
the door right then. I waited until he rang again, so they rang upstairs again. 

_ The lady upstairs came down and answered and the man that was at the 
door wanted to know if Mr. Younger was in. She said, ‘I don’t know. You 
405 —s can ring his bell and see.’’ Then, the gentleman at the door ‘rang my 
bell and I answered the door and he asked me if a fellow lived there by the 
name of George Younger and I told him, yes, but he was asleep. I said, ‘‘Is it 
very important? If not, I won’t awake him.’’ 

He said, ‘It is very important.’’ I went in and woke him up and asked 
him if -- so I asked the fellow his name, too, and he said his name was Mr. 
Wingard. I said, ‘‘Well, who is Mr. Wingard?’’ He said, ‘I am a co-worker 
of his.’” I went in and woke him and asked him if he knew this fellow. He said, 
yes, and he got up and slipped his clothes over his pajamas and came to the 
door. After that I went back to look at T/V andI heard a loud commotion, 
talking. So, I came back at the door and there was a lady at the door then, 
and the man was there which I learned afterwards was Mrs. Wingard. 

Well, she was accusing him of taking some money from her. At the time, 
when I went to the door, she was saying that he had taken some money from 
her. And he said, ‘‘Why would you come saying that I took your money ? Why 

406 didn’t you ask me, did I take it? Did you see me take it?’’ She said, 
“‘No.** She said, ‘“You must have taken it because you were the last one in the 
room or in the house.’ And she said, ‘Well, if you will give me $102 I won’t 
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mention anything to my husband about the little girl.’’ 
BY MR. MILOFSKY: | 
Q. Did she say anything about going to the police? A. She said, ‘I 


have a good mind what I might do,’’ and so she said, ‘‘I think I will; I’ll go to 
the police about it.’’ 

Q. Did she indicate to you or your husband that if he gave her $102 she 
would not go to the police ? 

MR. SMITHSON: Leading, Your Honor. 

THE COURT: I know, but she may answer it. 

THE WITNESS: Yes, she did. 

MR. LEVINE: Would the Court indulge counsel one moment, Your Honor ? 

(There was a pause.) 

BY MR. MILOFSKY: 

Q. You stated you heard Mrs. Wingard ask your husband for $102. A. 
Yes, I did. 

Q. Did he deny it? A. Deny taking the money ? 

407 THE COURT: What did your husband say? You told us what Mrs. Win- 
gard said. What did your husband say ? 

THE WITNESS: After she said he had taken the :noney he said he didn’t 
take it. He said, ‘‘Why do you come accusing me of taking it?’’ He said, 
‘Why didn’t you ask me, did I take it ?”’ 

BY MR. MILOFSKY: 

Q. Have you had occasion to discuss the situation with your husband 
since November 24? A. Yes. 

Q. Has he consistently denied it ? 

MR. SMITHSON: Objection. 

THE COURT: Sustained. 

MR. MILOFSKY: I have no further questions. 

CROSS EXAMINATION 
BY MR. SMITHSON: 
Q. Now, on this particular date, this was November 24th? A. Yes. 


Q. Are you certain of this date? A. Yes, lam. 





408 
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Q. Are you certain of the day of the week? A. Ona Sunday night. 

Q. And are you certain of the year? A. (There was no response.) 

Q. Are you certain of the year? A. Yes. 1957. 

Q. And you are certain he came home at eight o’clock? A. Yes, I am. 

Q. You consulted a clock? A. I said approximately eight o’clock. I 
didn’t look at a clock. 

Q. Could it have been as late as 8:30? A. No, it could not have been as 
late as 8:30. It could have been five or ten minutes after eight, but it was not 


eight-thirty. 


* ad a * * Xk x * 


461 Monday, June 2, 1958 
x a x * * bs * * 
463 WILLIAM T. WILKES 


was called as a witness for and on behalf of the defendant, and, after having 
been first duly sworn by the Deput Clerk, was examined and testified as 
follows: 
DIRECT EXAMINATION 
BY MR. MILOFSKY: 
_ Q. Will you state your name and address, in a loud, clear voice, please? 

A. William T. Wilkes, 2028 First Street, Northwest. 

THE COURT: Will you spell that, please ? 

THE WITNESS: W-i-1-k-e-s. 

BY MR. MILOFSKY: 

Q. Do you know the defendant, George Younger? A. Yes,I do. 


* * * * * * % He 


464 1. Directing your attention to the fall of 1957, did you ever have occa- 


sion, during that time, to see the defendant? A. Did I ever have occasion -- 
yes, we met one Sunday afternoon. 

Q. Where did you meet? A.I met him on Third and Rhode Island Avenue, 
Northwest. 

Q. About what time was that? A. Around six o’clock in the evening. 

Q. How did you happen to meet him there? A. I was coming down, go- 


ing towards North Capitol, and he was coming towards George Avenue way. 
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Q. Did you engage in any conversation oy A. We stopped and talked, 


around, I guess, about five minutes. No more than five, because some boy 
came up and hailed him and he hollered back and he stopped, and he went 
across and got in the car and he shoved off. 

Q. The man that hailed him was driving the car? A. Yes, coming up 
Third Street, turning toward North Capitol. 

Q. Do you remember the exact date, sir? A. No, but I know it was on 
the last Sunday in November. I know it was that Sunday. I don’t know the ex- 
act date. 


* * * * * * * * * 


GEORGE G. YOUNGER, JR., 
* * * * cs * * ™% 4 
DIRECT EXAMINATION 
BY MR. MILOFSKY: | 
Q. George, you have heard me ask everybody to speak loud. I want 
you to do the same thing. State your fullname. A. George Garry Younger, 
Jr. 
Q. Louder than that. A. George Garry Younger, Jr. 
-Q. Where do you live? A. 623 Upshur, Northwest. 
Q. How old are you? A. Thirty-four. 
Q. How long have you been living at that address? A. The 10th of July 
will be three years. 
Q. Are you married? A. Yes,I am. 
Q. Do you have any children? A. Yes,I do. 
Q. How old are they? A. The eldest one was born the third month, 26th 
day of 1946; the next older one was born the 10th month, 7th day of 1953. 
Q. Was the older one a boy or girl? A. Boy. 
Q. Next one? A. Girl. The baby was born 4th month, 7th day of 1957. 
Q. Have you lived in Washington all of your life? A. No, eight and one- 
half years. 
Q. Where did you come from? A. North Carolina. 
Q. What town? A. Snow Hill. 
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Q. Did you go to school down there? A. Yes, I did. 
Q. To what grade? A. Tenth. 
~ Q. Do you remember how old you were when you got out of school? A. 
Not directly, but approximately 18 years old. Eighteen -- 19 -- just about 
19. 
467 Q. What did you do after you got out of school? A. Well, I worked down 
at Camp Lejeune, Jacksonville, North Carolina. 

Q. Was that your first job? A. No; the first job was during the period 
of time I was going to school. 

MR. SMITHSON: Your Honor, I don’t believe this is particularly mate- 
rial. 

THE COURT: Again, this is a situation we have had before. You are 
going into too much detail. You are entitled to a certain amount of latitude. 
I think you have reached it, though. 

- MR. MILOFSKY: If Your Honor please, it will take two short questions 


to bring him up to date. 
_ THE COURT: Well, let’s have them. 


BY MR. MILOFSKY: 

Q. What was your first job there? A. Driving for a doctor during my 
school period in the afternoon. 

Q. What kind of doctor was it? A. He was a horse and cow doctor, bet- 
ter known as an animal doctor, I guess. 

468  Q. You came to Washington about eight years ago? A. Yes. 

Q. Where do you work at the present time? A. Washington Terminal. 

Q. How long have you worked there? A. Seven and one-half years. 

Q. During these last seven and one-half years, have you had occasion 
to work part-time jobs? A. Yes,I have worked part-time jobs ever since I 
have been in the District of Columbia. 

Q. How long have you known the Wingard family? A. Approximately 
three years. 

| Q. How long have you known Mr. Wingard? A. About seven years. 


Q. Have you ever visited their home? A. Yes, I have. 
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@. How long have you been visiting their home? A. For about three 
years. 

Q. Has it been a friendly relationship? A. Yes, it has been. 

Q. Did anything unusual develop in your friendship or relationship with 
Mrs. Wingard? A. I think so. She asked me a couple of times to take her 


out. 


469 Q. What have you done on those occasions? A. I was -- being a mar- 


ried man I couldn’t -- I couldn’t take her out and if I was going to take her 
out, a woman, I wouldn’t just take out anybody. 

THE COURT: What do you mean by that ? 

THE WITNESS: I would at least try to get somebody to look as well as 
my wife or better. 

BY MR. MILOFSKY: 

Q. Did you ever bring this to the attention of Mr. Wingard? A. I didn’t 
understand you. 

Q. Did you ever tell Mr. Wingard about this? A. No, I didn’t. 

Q. Have you ever had occasion to sign a note for Mr. Wingard? A. Yes, 
I co-signed for Mr. Wingard. | 

MR. SMITHSON: I don’t believe that is material, Your Honor. 

THE COURT: It could be. 

MR. SMITHSON: To Mr. Wingard, Your Honor ? 

THE COURT: Yes. 

MR. SMITHSON: I withdraw it. 

THE WITNESS: I co-signed for Mr. Wingard the last of July or middle 

470 of August, one, I am not sure, but it was the last of July or the middle of 

August, to get some money to pay his debts to keep him from getting relief 
on the job. 

BY MR. MILOFSKY: 

Q. Directing your attention to November 24, 1957, what time did you 
get up that morning? A. About, approximately seven o’clock. 

Q. And what did you do -- Well, strike that, please. What time did you 


leave your house? A. About eight o’clock. 
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Q. What did you do after you left your house? A. I caught a streetcar 
and went to 1532 Fifth Street, Northwest. 

- Q. Who did you go there to see? A. Roosevelt Robinson. 

Q. How long were you in his house? A. I got there approximately nine 
o’clock and I left approximately twelve o’clock. 

Q. Why did you go to his house? A. Roosevelt owed me some money. 
I went there after it. 

| Q. Where did you go when you left his house? A. I left Roosevelt and 
went to Fcurth and New York Avenue, Northwest. 

471 _ Q. What did you do there? A. Saw two co-workers on the corner of 
Fourth and New York Avenue. We stood on the corner and sit in his car and 
talked about an hour and a half. At least a couple of hours, maybe. From 
there I went to No. 2 T Street, Northeast. 

Q. Is that where the Wingards live? A. Yes, it is. 

_ @Q. What did you go there for? A. I was on my way to work. Mr. Win- 
gard lived in the vicinity of the job. And I gets off of the streetcar almost 
in front of his house. 

-_ Q. Did you go into the house? A. Yes, I did. 

Q. Do you remember about what time you arrived there? A. Approxi- 
mately quarter of three. 

Q. Tell the jury and the Judge what happened while you were in there 
until you left. A. I went in, I knocked on the door, and Mr. Wingard came to 
the door. He opened the door, I asked him if he was going to work that day, 
and he told me, yes. He said, ‘‘Come in and sit down until I gets ready,’’ and 
have his dinner. So, he had his dinner and was getting ready and got dressed 
for work. During the time I was there, it must have been five or ten minutes 
after three. The kid fell off of the little brickway around the basement, the 

472 floor part of the basement to the door. He fell from the walk down in 
the basement and bruised his forehead. We left -- 

| Q. (Interposing) After the child fell down, what happened then? A. I 
was standing near the kid. I picked the kid up and I said to Mr. Wingard -- 


was in the back of the house -- I was standing at the door getting ready to go 
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to work and his mother came out and I said to her, ‘‘You should take the kid 
to the hospital.’’ I said, ‘It could be some bricks and black stuff in his fore- 


head.’’ She went on and took the kid around the corner and couldn’t have been 


to the hospital. She was gone about five or ten minutes, maybe, and she came 
back -- 

Q. (Interposing) Was Mr. Wingard there? A. Yes, he was. 

THE COURT: When she came back? 

THE WITNESS: He was there all the time before she left. 

THE COURT: Well, she took the child away. 

THE WITNESS: Yes, she did. 

THE COURT: And came back in about five minutes with the child? 

THE WITNESS: Yes, sir, with the child. 

BY MR. MILOFSKY: 

Q. During this period, did you have occasion to take all the children 
over to their aunt’s house? A. I didn’t understand it. 

THE COURT: Did you take Mrs. Wingard’s children over to their aunt’s 
house ? 

THE WITNESS: Yes, I did. Later on in the afternoon. 

BY MR. MILOFSKY: 

Q. What time did you and Mr. Wingard leave for work? A. I believe 
quarter after or twenty minutes after three. 

Q. You went to work together? A. Yes, we did. 

Q. At the time you left the house, who was in the house? A. The family. 

Q. Now, name the members of the family. A. Two -- the wife and the 
three kids. 

Q. Was there anything unusual about your meeting Wingard at his house 
to go to work? A. No, sir. 

Q. Had you done it often? A. Yes. 

474 Q. What time did you get to your job? A. About five minutes of four. 

Q. What did you do there? A. I went up to the locker room and changed 

clothes and put on my work clothes. I went down to get my time card and the 


foreman at the window, what gives out time cards, said I would have to see Mr. 
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Ralph Hoover, the Union representative; that I couldn’t work. 

Q. Was that the Mr. Hoover who was here on the stand? A. Yes, it was. 
And I saw Mr. Hoover shortly after four o’clock, maybe two or three minutes 
after four. I was looking for him. He was coming up towards the office way. 

Q. Had you had anything to drink at the time? A. No, sir. 

_ Q. Let me finish the question. At the time you were in the Wingard 
house, from about two-thirty? A. No, sir. 

Q. What was the nature of your conversation with Mr. Hoover? A. I 
told him on a Saturday night the clerk and I had a misunderstanding. He said 
I called him to work and talked ugly to him on the telephone. I told him it 
wasn’t me, because I didn’t call in. And Mr. Hoover told me that -- 

THE COURT: (interposing) Just a moment. 

MR. MILOFSKY: You can’t tell what Mr. Hoover told you. 

BY MR. MILOFSKY : 

Q. How long did your conversation with Mr. Hoover take? A. About ten 
minutes. 

Q. What did you do then? A. Went up, put on my clothes, and left the 
premises. 

Q. Where did you go? A. I went down T Street out to North Capitol Street. 

Q. Did you have occasion to pass No. 2 T Street? A. I did. 

Q. Did anything happen there? A. Mrs. Wingard was standing in the door 
putting the little boy on a coat. 

THE COURT: Ona what? 

THE WITNESS: A jacket. She asked me if I would take those kids over 
to her sister’s, catch the Georgia Avenue streetcar instead of the North Capi- 
tol Street streetcar. I told her yes. I took them over to her sister’s. When I 
got there her sister -- 

BY MR. MILOFSKY: 

Q. (Interposing) You say you caught a taxicab? A. I did. 


476 Q. How were you all seated in the taxicab? A. The two smallest kids 


was next to me and the oldest kid was next to the door. I was sitting behind the 


driver. 
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Q. Did you put your hand up that child’s dress, Paulette Scott? A. No, 
sir, I didn’t. 3 

Q. How long was the taxi ride, if you remember, to the aunt’s house? A. 
Ten or fifteen minutes, maybe. 

Q. what did you tell the aunt when you arrived there? A. I told her 
Mrs. Wingard sent the kids over to her house by me. 

Q. What did she do when you arrived? A. She give the kids a sandwich. 
She fixed them a sandwich and they went downstairs to play with some more 
kids while she was fixing the sandwiches. 

Q. How long were you in that house? A. About ten minutes. 

Q. What did you do after the children had had their sandwiches? A. Took 
the kids to the top of Fourth Street and caught a cab. 

Q. Why did you leave the house at that time? A. Because she said i 


477 would have to take them back where I got them. 


478 


Q. Did she say anything else? A. She said she didn’t have time to keep 
them. 

MR. SMITHSON: That’s hearsay. 

BY MR. MILOFSKY: 

Q. You left the house at that time? A. Yes. 

Q. You left the house with the children? A. Yes. 

Q. What did you do? A. Caught a cab at Fourth and Elm. 

THE REPORTER: Elm? 

THE WITNESS: Elm. I am not very familiar with those short streets 
there, but I think it was Elm. E-l-a-m. I believe that is the name of the street. 

BY MR. MILOFSKY: 

Q. You caught a cab? A. Yes. | 

Q. All the children were with you at this time? A. Yes, they were. 

Q. Did you put your hand up Paulette’s dress at that time? A. No, sir. 

Q. Did you offer her any money? A. No, sir. I wouldn’t molest a grown 
person, more or less a grown lady, more or less a kid. (Sic.) 

Q. When you have answered my last question you can stop until the next 
question. Did there come a time when you arrived back at the Wingard home ? 


A. Yes, sir. 
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Q. Do you remember about what time that was? A. Approximately twenty 
or twenty-five minutes of six. 

: Q. What happened when you arrived there? A.I told Mrs. Wingard her 
sister wouldn’t keep the kids and I brought them back. She asked me -- 

QQ. (nterposing) Wait a minute. Did you go into the house? A. Yes, I 
did. 

Q. Of your own knowledge, do you know what Mrs. Wingard did after you 
got in the house? A. Yes. I went first to the door, I knocked on the door, and 
she asked me in. I went in the front door and she said, ‘‘Come on, --’’ 

Q. (Interposing) Don’t say what she said, only what she did. A. She went 
to the kitchen. 

479  Q. Did you gowithher? A. Yes. 

THE COURT: She can testify what she said. 

BY MR. MILOFSKY: 

-~ Q. What did she say at that time? A. She asked me if I would mind the 
kids for a short while. I asked her how long would it be because I had to go 
home. She said,‘‘Just a few minutes and I will be right back.” 

Q. Did she say where she was going? A. Yes, she said she was going 
across the street and get her some whiskey. Get her a drink of whiskey. 

Q. What did you do? A. I sit at the table until she got back. 

Q. While you were sitting at the table, do you remember where the child- 
ren were? A. If Il remember correctly, the oldest daughter was in the back 
and the two kids was playing along the side of the stove and the table where I 
was sitting. 

| Q. How long was it before she came back? A. It was between -- I would 
say five or six minutes. Not over ten. 

 Q. During the time, did you grab Paulette by the head? A. No, sir. 

480 Q. Did you put your hand over her mouth? A. No, sir. 
| - Did you drag her intoa room? A. NO, sir. 


Q 

Q. Did you take her into the room? A. No, sir. 

Q. Did you in any way molest that child that day? A. No, sir. 
Q 


. Have you ever been convicted of -- 
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MR. SMITHSON: (Interposing) Impeachment, Your Honor, of his own 


witness. 


481 


482 


THE COURT: Yes, Mr. Milofsky. You can’t ask him that. 

BY MR. MILOFSKY: 

Q. What did you do when Mrs. Wingard returned? A. I got up and left. 

Q. Where did you go? A. I went to Third and Rhode Island Avenue, 
Northwest. 

Q. Did you meet anyone there? A. Yes,I met Garland Willis. 

Q. Is that the man who testified just before you? A. Yes, it is. 

Q. Do you remember what time it was when you left? A. I met him ap- 

proximately six o’clock, around six o’clock. 

Q. How long did you talk to him? A. Two or three minutes. Not over 
five, anyway. 

Q. Did you meet anybody else at that time? A. Yes, I saw Van Stewart 
was coming out of Third Street into Rhode Island Avenue. 

Q. What happened? A. He yelled at me. I yelled at Van, and Van stop- 
ped his car and I asked him where was he going. He said he was going around 
to his cousin’s house and told me to get in and he would take me home. 

Q. Did he take you right home? A. No, he went from Third and Rhode 
Island Avenue to Fourth and Bryant, Northwest -- Northeast. 

Q. What did you do there? A. That’s where his cousin lived. We went 
in and he saw his cousin from North Carolina and we stayed there about an 
hour and a half. 

Q. Do you remember about what time you left? A. Yes. We left about 
twenty or quarter of eight o’clock. About quarter of eight. 

Q. Did you return to the Wingard house that night? A. (There was no 
response.) 

Q. Did you return to the Wingard house that night? A. No. 

Where did Mr. Stewart take you? A. To his cousin’s house. 
I mean, after you left his cousin’s. A. Home. 
Did you stop any place else? A. Yes, we stopped at High’s. 


Q. 
Q. 
Q. 
Q. 


Where did you go after you left there? A. From there home. 
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_ @. What did you do when you got home? A. I went in the house. I spoke 
to my family. I washed my face and hands and ate some dinner and went to bed. 

Q. Did there come a time you went to bed? A. Yes. 

Q. About what time was that? A. It may have been quarter after nine 
or nine-thirty. 

@. And do you remember anything unusual that happened that night? A. 
No. Nothing. 

Q. Did anything unusual happen about twelve-thirty that evening? A. Yes. 
Mrs. Wingard -- I was in bed asleep. My wife woke me up and it must be about 
twenty or twenty-five minutes after twelve. She asked me if I knew Wingard. I 
told her, yes, that he was my co-worker. She said he wants to see me. I got 
up, put on my pants and shoes, went to the door. 

Q. Who was at the door? A. Mrs. Wingard. 

Q. Do you recall where Mr. Wingard was standing? A. Yes, Mr. Wingard 
was standing on the street beside the sidewalk facing the door. 

Q. Did you have a conversation with Mrs. Wingard? A. Yes, I did. 

_ @. What was that conversation about? A. She asked me why did I take 
her money. I asked her, ‘‘What money?’’ She said, ‘‘You took my rent money.”’ 
I said, ‘I haven’t took no money from you.’’ She said, ‘‘It went when you went.’’ 
I said, ‘‘Did you see me take any money ?’’ She said, ‘‘No.’’ I said, ‘‘Why you 
came here saying I took your money, then.’’ She said, ‘‘If you don’t give me 
$102 I am going to the police and tell them you assaulted my daughter.” I said, 
‘¢Tell the police or whoever you want to. I am not going to give you $102. I 
haven’t did anything.’’ 

MR. MILOFSKY: Will the Court indulge me a moment, please ? 

THE COURT: Yes. 

(There was a pause.) 

MR. MILOFSKY: No further questions. 

CROSS EXAMINATION 
BY MR. SMITHSON: 
Q. What time did you go to work that Sunday? A. Four o‘clock. 


imately four o’clock. 
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Q. You say you had to see Mr. Hoover? A. Yes. Before I could go to 
work. 

Q. And you told him you and the clerk had a misunderstanding? A. Yes, 
I did. 

Q. What about that misunderstanding; what was the misunderstanding ? 
A. The clerk said I called in on a Friday night and said I talked ugly to him 
cver the telephone. I told him I didn’t because I didn’t call in. That was the 
misunderstanding. 

Q. Isn’t it a fact that that misunderstanding arose in the foreman’s office 
of the Washington Terminal with a Robert Smalley, and you had an argument 
and threw a bag of food in the foreman’s face; is that true? A. No. 

485 Q. That isn’t true? A. No. 

Q. And didn’t you also go out and pick up a brakeshoe and come back with 
it? A. No. 

Q. Tell me, sir, are you the same George Garry Younger, Jr., who, on 
September 24, 1957 (sic.) was arrested and convicted of assault? A. When? 

Q. September 24,1956. A. Yes,I am. 

Q. What time did you say you got home that night; that Sunday night? A. 
Between eight -- maybe a little after eight o’clock. 

Q. Eight o’clock? A. I say, maybe a little after eight. 

Q. What time was it you met Van Stewart? A. Approximately six o’clock 
in the afternoon . 

Q. After you went to his cousin’s -- you were there about two hours; 
weren’t you? A. No. I was there about an hour and a half. 

Q. You heard him testify it was two hours? A. I know what he said, but 

486 I know approximately what time it was. 

Q. Well, you were sitting here while he was testifying. A. I don’t know 
directly what he said. 

MR. LEVINE: This is argument, now. 

THE COURT: It is not argument. It is a proper question. 

BY MR. SMITHSON: 


@. You were keeping watch on your movements and what you were doing 
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and putting a time record when you went to each place? A. No, no. 

Q. You told us when you went in Mrs. Wingard’s shortly after four o‘clock 
you told her you would only stay a short while, you wanted togo home. A. I 
didn’t understand you. What did you say ? 

_ Q. You testified on direct that when you went back by No. 2 T Street, 
after you had not beem permitted to work, and Mrs. Wingard asked you to sit 
with the kids, you told her that you would sit only a very short while, that you 
wanted to go home. A. Yes. 

_ Q. But you didn’t get home until after eight? A. That’s right. 

487 Q. You didn’t leave down there until 8:30 or a quarter of nine, at the 
cousin’s of Van Stewart; did you? A. Yes, we left before then. 
Q. You then went to First and Rhode Island Avenue; didn’t you? A. Yes, 
we did. 
Q. Did you borrow money there? A. Yes, borrowed a dollar from Van 
Stewart. 
Q. And you didn’t get home until after nine o’clock? A. Got home before 
nine o’clock. 
Q. Well, you heard him testify it was nine o’clock or later; didn’t you? 
A. No, I didn’t. I didn’t hear him say nine o’clock or later. 
Q. Did you have anything to drink that Sunday? A. No. 
Q. Do you drink, sir? A. Sometime. I used to. I don’t drink at all now. 
I used to drink. 
Q. And you have known Wingard for a long time? A. Yes,I do. 
MR. SMITHSON: That’s all. 
THE COURT: When you were being asked questions by your own lawyer, 
did you say that Mrs. Wingard asked you to take her children over to their aunt’s 
house ? 
488 THE WITNESS: Yes, she did. 

| THE COURT: Did you say she asked you to take the Georgia Avenue car 

instead of the North Capitol Street car? 
THE WITNESS: Yes. 
THE COURT: Why did she say that ? 
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THE WITNESS: She knew I lived up near Old Soldiers Home and her sis- 
ter lived behind the baseball park which is Georgia Avenue. That’s why she 
said that. 

THE COURT: But you didn’t take either car; did you ? 

THE WITNESS: No. 

THE COURT: You went in a taxi? 

THE WITNESS: Yes. 

THE COURT: Why did you take a taxicab ? 

THE WITNESS: Oh, no, that’s whenI was going home. 

THE COURT: I thought you said when she asked you to take the children 
to their Aunt’s house she asked you to take the Georgia Avenue car instead of 
the North Capitol Street car. 

THE WITNESS: She did. She thought that I was going home. She thought 
her sister was going to keep the kids. 3 

THE COURT: Well, I am asking you now. You didn’t take either the 

489 North Capitol Street or the Georgia Avenue streetcar. You took a taxi- 
cab; didn’t you ? 

THE WITNESS: Yes. 

THE COURT: Why ? 

THE WITNESS: May I say this, Your Honor ? 

THE COURT: Yes. 

THE WITNESS: I told her I was going to catch the North Capitol Street 
streetcar and transfer at Michigan Avenue to go home. She say, ‘‘Instead of 
catching the North Capitol Street car to take the kids to my sister’s and get 
the Georgia Avenue Street car and then go home.” | 

THE COURT: Why did you take a taxicab instead of the streetcar ? 

THE WITNESS: I took the taxicab because the kid -- on Sunday the street- 
car is slower. Transportation is slower and I took the kids over there because 
of Mr. Wingard and not Mrs. Wingard. 

THE COURT: What do you mean by that? 

THE WITNESS: Mr. Wingard, to me, was a friend. He always treated me 
all right. 

THE COURT: What did that have to do with your taking a taxicab ? 
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THE WITNESS: I took the taxicab in order to get rid of the kids quicker. 


THE COURT: Did you pay for the taxi? 
THE WITNESS: I did. 
THE COURT: Did you tell Mrs. Wingard you were going to take a cab? 
THE WITNESS: I didn’ tell her I was going to take neither one. 
THE COURT: And you took a taxicab back ? 
THE WITNESS: I did. 
THE COURT: How long did you stay at the aunt’s house ? 
TEE WITNESS: About ten minutes; approximately ten minutes. 
THE COURT: Just ten minutes ? 
THE WITNESS: Approximately ten minutes. 
THE COURT: Dia the children have something to eat there ? 
THE WITNESS: They had a sandwich and was eating it partly in the street. 
THE COURT: Not in the house ? 
_ THE WITNESS: They ate part of it in the house but they finished it in the 
street. 
THE COURT: And they also played, did they, with the children downstairs ? 
THE WITNESS: They went downstairs while the aunt was making the sand- 
wich. 


THE COURT: Sut you were only there about ten minutes ? 

THE WITNESS: Just about ten minutes. 

THE COURT: Then you took a cab back? 

THE WITNESS: I did. 

THE COURT: You paid for that ? 

THE WITNESS: I did. 

THE COURT: when you got back did you ask Mrs. Wingard to pay you for 
the two taxi rides ? 

THE WITNESS: No, ! had planned to get it cut of Mr. Wineard. I did not. 

THE COURT: What made you think he would pay for the taxicabs ? 

THE WITNESS: For the simple reason we have used one another money. 
We would lend one another money. If I had any money I would lend him some 


and if he had money he would lend me some. He always would lend me some. 


pe eee Cae ye! 


> 


| Se ED PS ee Seely CE Oy, Pen gee pre” Wee 


191 


THE COURT: How much did it cost you in the cab to get from -- 

THE WITNESS: (Interposing) A dollar and a half. 

THE COURT: (Continuing) -- from No. 2 T to the aunt’s house ? 

THE WITNESS: Seventy-five cents. 

THE COURT: Each way ? 

THE WITNESS: Yes. 

THE COURT: When you got back to Mrs. Wingard’s house you say she 
went across the street to get some whiskey ? 

THE WITNESS: Yes, she did. 

THE COURT: Tell us again about that. 

THE WITNESS: When I got back to Mr. Wingard’s or Mrs. Wingard’s 
house, I knocked on the door. She asked me in. She walked back from the 
front door to the kitchen. She had had dinner back there. She asked me to 
mind the kids until she got across the street to get her a drink of whiskey. I 
asked her how long she would be gone and she said, ‘‘I will be right straight 
back.’’ 

THE COURT: So you waited ? 

THE WITNESS: Sol minded the kids until she got back. 

THE COURT: Did she offer to bring you some whiskey ? 

THE WITNESS: No. 

THE COURT: It wasn’t beer; it was whiskey ? 

THE WITNESS: Whiskey. She said beer, but it was whiskey. 

THE COURT: You mean here in the Court room ? 

THE WITNESS: Yes. 

THE COURT: What was it that day ? 

THE WITNESS: It was whiskey that day. 

THE COURT: Did you ask her to get you some ? 

THE WITNESS: No, sir. 

THE COURT: How long was she gone ? 

THE WITNESS: She was gone three or four, not over five or six minutes. 

THE COURT: Did she when she got back whether she had gotten the whis- 


key? (sic) 
THE WITNESS: She told me they had sold out of whiskey. That’s the 
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words she said. 
THE COURT: They didn’t have any ? 
THE WITNESS: Didn’t have any. 
THE COURT: Did you have any beer while you were there in her house ? 
THE WITNESS: No, I didn’t. 
THE COURT: That’s all. 


* * Bd * * a * 


329 GIL WINGARD 
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was called as a witness by the Government, and, after having been first duly 
sworn by the Deputy Clerk, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. SMITHSON: 

Q. Cive us your full name, Mr. Wingard. A. Gil Wingard. 

@. Keep your voice up and speak loud enough for His Honor and counsel 
and the jury to hear. You talk sol can hear you back here and we will do all 
right. 

_ Directing your attention to November 24th, or the morning of November 
25th, that is, after midnight, 1957, did you have occasion to go to the defend- 
ant’s home; that is, George Younger’s home? A. Yes,I did. 

MR. LEVINE: I object, Your Honor. This is improper redirect. 

THE COURT: You certainly can’ttellfrom that question. 

BY MR. SMITHSON: 

Q. About what hour did you go there? A. I would say about 12:30. 

THE COURT: At night time ? 

THE WITNESS: At night time. 

BY MR. SMITHSON: 

Q. That would be after midnight? A. It was after midnight. 

_ Q. Had you known where he had lived before that? A. I had been past 
there but I didn’t know his house. 

Q. When you went there did anyone go with you? A. My wife. 

Q. Now, Mr. Wingard -- 


MR. LEVINE: MayI preserve the record and make an objection and state 


eg __.. 


that this is improper redirect ? 


THE COURT: It is proper. I overrule the objection. 

BY MR. SMITHSON: 

Q. Who else went with you? A. My wife, Cephas Chandler and another 
man. I didn’t know his name. 

Q. Before you went there had you been given any information or told 
anything by your wife? Will you answer yes, orno? A. Had I been told any- 
thing ? 

531 Q. Yes, by your wife ? 

THE COURT: Did your wife tell you anything, as a result of which you 
went to Younger’s place ? 

THE WITNESS: Oh, ’deed she did. 

BY MR. SMITHSON: 

Q. When you arrived there, who went to the door? A. Well, his wife 
come to the door. 

Q. No; of your party. A. I went to the door first. 

Q. You went to the door. Did you knock? A. I knocked. 

Q. Did anyone answer the door? A. She did, his wife come. 

Q. Where was your wife at that time? A. Standing behind me on the 
sidewalk. 

Q. Did you ask for George Younger? A. That’s right. 

Q. Did he come to the door? A. He did. 

Q. When he came to the door, did you or your wife have any conversation 
with him? Please answer yes, or no. 

MR. LEVINE: That is a leading question. He might as well put all the 
questions in his mouth. 

THE COURT: Yes. I overrule the objection. 

532 BY MR. SMITHSON: 

Q. Give the conversation, sir, between you and George Younger, or your 
wife and George Younger. 

MR. MILOFSKY: I think you might separate the two questions. 

THE COURT: I don’t think you have to. Was there any conversation be- 


tween you, or your wife and George Younger ? 
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THE WITNESS: I said about two words. 

THE COURT: Tell us what was said and who said it. 

THE WITNESS: I asked him could I speak to him. She said he couldn’t 
come out the door. 


THE COURT: Who talked first ? You and your wife went there and some- 
body else. 

THE WITNESS: Me and her went to the door. Didn’t nobody else go to 
the door. 

THE COURT: Tell us what happened when you went to the door. 

THE WITNESS: His wife come to the door. She said, ‘‘He is here.’”’ I 
said, ‘‘Could I speak to him?’’ She said, ‘‘Yes.’’ I said, ‘‘Will you tell him 
to come to the door?’’ She went back and got him. He come to the door. I said, 

533 ‘Younger, can I speak to you?’’ He said, ‘‘Yes, you can speak to me, but 
I don’t have no shoes and no shirt on.’’ 

: THE COURT: Try to speak a little slower and louder. 

BY MR. SMITHSON: 

Q. Where were you standing during the conversation you held, or your 
wife held with the defendant that night, or early morning? A. I was standing 
on the door step. The bottom door step. 

MR. SMITHSON: You speak too quickly. Slow down, please. 

THE COURT: Talk more slowly. 

BY MR. SMITHSON: 

Q. During that time did you hear mention of $102? A. I sure haven't. 

Q. During that time, sir, did anyone -- Strike that. Is there more than 
one entrance there off of that porch or is there more than one premise there ? 
A. I don’t think so. I didn’t pay too much attention. 

_ Q. Directing your attention to that morning, while you were on the porch 
at the door, or at the step, did anyone come up on that porch or go into those 
premises? A. Nobody. 

534 MR.SMITHSON: Will the Court indulge me a moment? 

(There was a pause.) 

BY MR. SMITHSON: 
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Q. How long have you known George Younger? A. Oh, about three years, 
or something like that. 

Q. Directing your attention to early on the 24th of November, 1957, that 
is, either shortly before or shortly after noon of that Sunday, did you see him 
at your home? A. Yes. 

MR. LEVINE: I must object again for the record. ‘‘Did you see him 
again at your home.’’ Worthy counsel knows how to frame a question without 
leading. 

THE COURT: I overrule the objection. Did you see him at your home 
earlier that day ? | 

THE WITNESS: Yes, on Sunday. 

THE COURT: What time ? 

THE WITNESS: Nine or nine-thirty, or something like that. I don’t know 
exactly what time it was. 

BY MR. SMITHSON: 

Q. During the time he was at your place that day, that Sunday, nine to 
nine-thirty on, was there anything to drink at that time? A. Yes. 

535 Q. Who had the first one? A. He had it. 

Q. What did he have? A. He had a half pint of liquor. 

Q. Was there ever any more bought? A. Yes. 

Q. Who bought it? A. He. 

Q. Did you go to work that day? A. I did. 

Q. What time did you go to work? A. I left the house about 3:30. 

Q. Did he go with you? A. Sure did. 

MR. SMITHSON: That’s all. 

CROSS EXAMINATION 

BY MR. MILOFSKY: 

Q. What time did you say you left for work that day? A. About 3:30. 
Something like that. I had to be there at four. 

Q. Was Paulette in the house when you left? A. No, they were fixing 
to leave to go to the hospital. 

@. Was she there when you went to work? A. No, I think they left before 
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536 that to the hospital. 
. Q. If Paulette said she was there when you left, she would be lying; is 
that right ? 
_ THE COURT: Don’t answer that. 

MR. MILOFSKY: Pardon me, Your Honor. 

BY MR. MILOFSKY: 

Q. Then her statement would be different from yours. 

MR. SMITHSON: I think the witness wants advice on whether or not he 
should answer. 

THE COURT: Go ahead and answer. Do you understand the question ? 
Ask him again. 

BY MR. MILOFSKY: 

Q. Would you dispute Paulette if she said she was home when you and 
George left for work? A. I would say like this: I don’t remember exactly. 

MR. SMITHSON: Your Honor, the question was -- 

THE COURT: He is entitled to answer in his own way. 

THE WITNESS: I don’t remember exactly. At the time I left the house I 
wasn’t thinking about that. I was thinking about the kid falling off the wall. I 
think they left before we did. I think. 

BY MR. MILOFSKY: 
| Q. Was George drinking all the time he was in your house? A. Yes, he 
537 was having drinks. 

THE COURT: I can’t hear you. 

THE WITNESS: Yes, he was. We was having a few drinks. 

THE COURT: You and he? 

THE WITNESS: Yes, I drink some. 

BY MR. MILOFSKY: 

Q. Was your whole family there while you were drinking? A. They was 
around. 

Q. The kids were going from room to room? A. Just as kids do. We 
was passing back and forth. The kids, too. 

Q. Did there come a time that day when George and the children came 
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back from your aunt’s house? A. They were over there to my aunt’s house -- 

MR. SMITHSON: (Interposing) Your Honor -- 

THE COURT: Are you objecting ? 

MR. SMITHSON: I was going to stand up to object. I don’t believe I went 
into this on my rebuttal evidence. 

THE COURT: You may ask him. Ask him again. 

MR. MILOFSKY: Will you indulge me a moment, Your Honor ? 

(There was a pause.) 

BY MR. MILOFSKY: 

Q. Did there come a time when you received a message that evening while 

you were at work? A. DidI receive a message at work ? 

Q. Yes, while you were at work. A. While I was at work. 

THE COURT: While you were at work that night, did you get a telephone 
call? 

THE WITNESS: I did. Sure. 

BY MR. MILOFSKY: 

Q. On the basis of that did you go home? A. Sure did. 

Q. And when you arrived home, what did your wife tell you? A. She told 
me about Younger had been there. I thought he was at work. She said Younger 
had been there and some things happened around there that she don’t like. I 
said, ‘‘What was it?’’ 

THE COURT: Sit still, please. What was it? 

THE WITNESS: I said, ‘‘What was it?’? She said, ‘‘Something happened 
to Paulette in the room with the girl,’’ and she said, ‘‘My money is gone.’’ 

THE COURT: Did she tell you what happened to Paulette ? 

THE WITNESS: Yes, she did. 

THE COURT: What did she tell you? That is what he wants to know. 

539 THE WITNESS: That he had her in the room. That he pushed the two 


little kids out, shoved them out and had her in the room. And when she walked 


in the room and stood in the door he was zipping his pants up. 
THE COURT: What time did you come home from work ? 
THE WITNESS: Nine or nine-thirty. 
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THE COURT: What time were you supposed to come home from work ? 
THE WITNESS: Twelve. 
THE COURT: You got home early. 
THE WITNESS: I was called. The boss man come and got me. 
BY MR. MILOFSKY: 
Q. On the basis of what you were told, did you get pretty angry? A. Well, 
I don’t believe I got angry. I was more hurt than anything else. I wouldn’t say 
I got all angry about it. 
_ Q. Did you go to the police? A. Yes. 
_ Q. I mean after you first found out about this, did you go to the police? A. 
Right away. 
Q. About ten o’clock? A. ‘No, that was around one o’clock. Went up to his 
540 house first, around twelve-thirty. We left there and went to the police. 
_ Q. Did it occur to you to take the child to the doctor? A. Not at the time. 
She said didn’t nothing happen to her. Didn’t think about it then. 
Q. Why did you go to George’s house? A. I wanted to see him and talk 
to him. 
- Q. Did you go for money? A. No, and she didn’t ask for money. 
Q. Did she ask him for money? A. She told him, she said, ‘I will see 
something about it,’’ and walked out. 
Q. Will you repeat what you just said? A. About what I said? We didn’t 
go to get no money. 
Q. Did your wife ask for any money? A. She told him what he did. He said 
he didn’t. No use asking for money. 
_ Q. Did she say anything else? A. She said, ‘‘I will see what it is all about.” 
We weren’t there over two or three minutes. 
Q. Were you angry at this time? A. I wasn’t angry, I knowed wasn’t noth- 
ing we could do about it. 
MR. MILOFSKY: No further questions. 
* * ok + * * aK * 
542 THE COURT: Do you have any special request for instructions in this 


case ? 


a 


A 


4 
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MR. LEVINE: I have one, but I think it is a general instruction. The one 
from the Kidwell case where it says the testimony of the prosecutrix must be 
scrutinized very, very closely. 

THE COURT: I often question whether that is a rule of law. I don’t think 
it is. Courts have used the phrase from time to time but I don’t believe it is a 
rule of law. There is a rule of law applicable in this case so far as the child 
is concerned, but that is because of her age rather than the fact that it is be- 
cause of a sex case. Testimony of a child of tender years should be scrutinized 

543 with caution. 

MR. SMITHSON: In regard to that, a witness in a carnal knowledge case, 
there is no requirement for that type instruction because that tends to charac- 
terize the child on the concept of informer and someone who might have been 
in some way responsible. Because of her tender age, even if she could have 
consented, she couldn’t have. 

THE COURT: I think it is a rule of law that the jury should be instructed 
that the testimony of a child of tender years should be scrutinized more care- 


fully than an adult. 
* * 


Tuesday, June 3, 1958 


* * * * * * * 


548 MR. LEVINE: If the Court please, I would like to submit two proposed 
instructions. I have not numbered them, Your Honor. (Handing) 
THE COURT: You have to number these.. 
MR. LEVINE: Yes, sir. I am sorry. I made a mistake, sir. 
THE COURT: The first one reads this way: 
‘‘This Court instructs you as a matter of law that in a felony of this 


enormity --’’ 
let that be number one and I deny the prayer. 

MR. LEVINE: You deny the entire instruction? 

THE COURT: Yes. You say, ‘‘where a conviction will be sustained upon 
the unassailed testimony of a single witness.’’ That is not the case here. That 


is your number two? I will deny number two. 
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MR. LEVINE: Your Honor, might I have permission to orally amend de- 
fendant’s proposed instruction number one to parenthetically include on the 
single witness basis the mother and the daughter, because they are in such 

549  —s close relationship here ? , 

THE COURT: Well, I deny that. Mr. District Attorney, what do you 

think about the substance of the change that Mr. Levine wants me to make ? 
MR. SMITHSON: I take it, that Your Honor has kept in mind what should 





be the Court’s instruction on the motive. 

_ THE COURT: Well, there are two things involved in Mr. Levine’s re- 
quest. One is whether the jury should be instructed that the prosecutrix, 
that the testimony of a prosecutrix in a carnal knowledge case, or in this case, 
taking indecent liberties, should be scrutinized with care and more or less 
extra caution; and the other one is the question of whether I should instruct the 
jury, because this child is only ten years old, her testimony, for that reason, 
should be received with care and caution. 

| MR. SMITHSON: Taking it first, Your Honor, I believe the basis for that 
type instruction, where she is the prosecutrix in an assault to commit carnal 
knowledge, to characterize it as defense counsel would have Your Honor do, 
would be to put that witness in the light of an informant. That has not been 
done, so far as I know, in any other carnal knowledge case. 

THE COURT: That is not the point, it seems to me. 

550 © MR.SMITHSON: Then, I have missed Your Honor’s point on that. When 
he says it must be scrutinized with care because it is a carnal knowledge case, 
I can’t see why that has to follow, for the simple reason, it is my position, fol- 
lowing the tender of instructions and how they should be explained to the jury, 
as laid down in Holland v. United States, 348 U.S., they say it is tried on the 
basis of the usual instruction on the weighing of credibility of a witness and 
reasonable doubt. 

| THE COURT: And if the Court instructs fully on reasonable doubt. 
MR. SMITHSON: That is correct. 
THE COURT: Here is my view. What else do you want to say ? 
MR. SMITHSON: On the first point that is all I have in mind. 
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THE COURT: What about the second point ? 

a MR. SMITHSON: The matter of age. I don’t see, Your Honor, where the 
question of age necessarily comes into it because the witness has been before 
the Court and the jury. She was interrogated by me, roughly, a half hour, and 
three and a half hours on cross examination. They have had an opportunity to 
weigh her credibility and ability to recall the facts and take into account her 
ability to recall the facts based on her age, would be possibly a proper comment 
. Jou by the Court, but to say her age weighs against her in that respect, I can- 

. not accept that. 

THE COURT: Do you want to say something ? 

MR. MILOFSKY: I think the gist of Your Honor’s proposition goes to the 
credibility. 

THE COURT: In the light of her ability to evaluate morally, not so much 
as her ability to preserve any particular fact. Isn’t that more a question of 
argument for you rather than an instruction by the Court? 

’ MR. SMITHSON: I don’t think it is proper argument, if I may interrupt, 
’ Your Honor. 

THE COURT: I think it may well be. 

MR. SMITHSON: On the age of a child when the law presumes a child 
could not consent to such an act? It is an assault to have carnal knowledge. 

THE COURT: The charge here is that he assaulted her with intent to 


, commit carnal knowledge. Consent is not involved. 
° MR. SMITHSON: When Mr. Milofsky talked about her morality in such 
> an act -- 


MR. MILOFSKY: (Interposing) The way I meant was that I hardly be- 
lieve even an enlightened ten-year old can appreciate the significance of her 
testimony. 

552 THE COURT: I don’t follow that. 
MR. MILOFSKY: The consequences to fall from it. It is presumed an 
~ adult of mature years will appreciate the significance and the consequences of 
, his testimony, having certain mature judgment. Certainly this cannot be said 
of any ten-year old child, much less a child whose mental age is approximately 


six and one-half or seven. 


o_o oI OEE 
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THE COURT: I don’t know why that follows here. If made, the impact 
on a child of this offense, if there was one, could be greater than it would be 
on an adult. 

MR. MILOFSKY: What Your Honor says may be true but I don’t think 
that obviates the necessity for the instruction. 

_ THE COURT: I think I will instruct the jury generally, as I usually do, 
on the manner and considerations that they must have in mind in the evaluation 
of the testimony of each individual witness, and they should take into account 
in this case, of course, the fact that the child is a child ten years old. They 
should take into account the mental age, the chronological age of the child in 
so far as they may think it has a bearing on her value as a witness. 

I have never had to subscribe to any theory which says that in a rape 
case or a carnal knowledge case or a case similar to it, such as this, assault 
with intent to commit carnal knowledge, or a case that charges indecent liber- 

ties, that the person who alleges she is aggrieved should stand in any dif- 
ferent light than any other witness, any other complaining witness in any other 
case. 

I can’t right my mind with what I think is really -- well, a generality, to 
put it mildly. Some judges have indulged in that, that the prosecutrix in a car- 
nal knowledge case or rape case or allied cases should be viewed with caution 
and care. 

It doesn’t seem to have occurred to the people who advocate that philos- 
ophy that it takes far more moral courage, it seems to me, to come into a court 
room, exposed to the ears and gaze of all who can enter and tell a sordid story, 
than it would for a woman to come into the court room and say she had been 
robbed of some money. Some judges have said that that is a charge easily made 
and difficult to disprove. I think the contrary is so. To be sure, it is a charge 
easily made in the sense that anybody can charge anybody with anything, but 
the burden is not on the defendant to prove his innocence and, therefore, he 
doesn’t have to disprove anything. 

Therefore, it isn’t difficult for him to disprove it. The difficulty is on the 


complaining witness to prove it and to prove it beyond a reasonable doubt. 
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554 I just don’t believe that it is a sound legal philosophy to cast a shadow, 
as a matter of law, upon a child or an adult, a woman, who comes into court 
and accuses a man of taking indecent liberties with her or trying to assault 
her, or making an assault upon her with intent to have carnal knowledge with 
her, if successful. It seems to me it is a heavy load for the prosecuting wit- 
ness in such a situation to carry. 

MR. MILOFSKY: Mr. Levine would like to say something, Your Honor. 

MR. LEVINE: I would like to address my first remarks to the last re- 
marks you have just made. Counsel, of course, appreciates your position. 

THE COURT: Speak a little louder, please. 

MR. LEVINE: I can appreciate your position, Your Honor, but I really 
fail to understand it. The position that the prosecutrix in a rape case or sex 
case, including this case, that her testimony should be viewed with great cau- 
tion. 

The Kidwell case is the key case in this jurisdiction on that point and 
they said, ‘In a felony of this enormity, where a conviction will be sustained 
upon the unassailed testimony of a singe witness, and that the injured party, 
and where the difficulty of making a defense is unusually great, it is the duty 
of the Court to carefully safeguard the defendant at every stage of the proceed- 

JOD ing. The Court must be very careful in its instruction to the jury. Fur- 
ther, you question what the possible motive is in a rape case. Certainly, the 
feelings of the prosecuting witness are very different than ina robbery case 
or a stolen car case or a case involving false pretenses because in each of 
those cases there is no attempt to harm the body. 

Here we have a sex case, and all sex cases involve harm to the body. I 
think because of that, and I think because of the cases that hold that, in this 
type case the motive of revenge is very great and in this particular case un- 
der discussion, the United States vs. George Younger, the evidence plainly 
indicates a possible attempted extortion, particularly when you tie up the 
larceny count, which has been dismissed, along with this carnal knowledge case. 

I think, in the interest of doing justice, that the instruction that you must 


view the testimony of the witness in this type case with great care because of 
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the possibility of the motive of revenge, I think the Court should really consider 
allowing this instruction. It could not possibly hurt the Government. 

THE COURT: Yes, it could. 

MR. LEVINE: I can’t see how. 
_ THE COURT: I could tell you how. 
MR. LEVINE: All right, sir. 

THE COURT: It accents -- I mean, such a charge would accent, in so far 
as one witness is concerned, the child here, the proposition that the jury should 
weigh and evaluate carefully all witnesses because the credibility of every wit- 
ness is necessarily in issue. Why seiect one rather than another as an object 
of suspicion by the jury ? 

- Go ahead, Mr. Milofsky. 
_ MR. MILOFSKY: I think, for the continuity of the record, it might be bet- 
ter for Mr. Levine to continue. 

THE COURT: Ali right. 

MR. LEVINE: Your Honor, I didn’t do any research or bring in an instruc- 
tion on a witness of tender age, her testimony being scrutinized carefully, be- 
cause I was under the impression, yesterday afternocn at the bench, that the 
Court was inclined to give that instruction. 

THE COURT: I will. It might not be to your satisfaction. If not, you can 
tell me so. I will comment upon her age in such fashion as I see fit to do so at 
the time, but I am not going to charge this jury that they should be more wary 
of the testimony of this child, simply because she is the prosecuting witness in 
this case, than any other witness. 

If 1 am wrong, the Court of Appeals is at liberty to tell me so, and that 

won’t be new, either, and it doesn’t frighten me. 

MR. LEVINE: I am sure of that, Your Honor. These representations are 
made to the Court only in my function as counsel for the defendant. 

_ THE COURT: I know that. 

MR. LEVINE: I would like to request you to reconsider your ruling and 

put into any instruction you would care to make the thesis of the Kidwell case, 


which counsel for the defendant maintains is crucial to the defendant. 
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What you say is true, about the Government having the burden of proof, 
and all of this general law is proper, but in cases of this type, and I would 
hazard a guess that the Court has, in its great experience, seen this, if he sat 
there mute, he would be a cooked goose if he sat there mute and said, “I plead 
not guilty,’’ and offered no defense and posed no problems, he would be a 
cooked goose and I think that is the reason why it is necessary to have this 
instruction. 

THE COURT: That could be. 

MR. MILOFSKY: I would like to attempt to make this point. The Courts 
have spoken about words coming from the complaining witness’ mouth. I think 
there is another side. I cannot conceive of any juror who merely, upon the 

558 hearing of the nature of this charge, doesn’t spontaneously react with some 
degree of prejudice. Your Honor has stated, andiI agree, that the instruction will 
help the defendant to a certain extent. And, too, to counteract the impression 
that the jury gets, I think we are entitled to it. Rape -- ten-year old child -- 

THE COURT: It is outrageous if true. 

MR. LEVINE: Agreed. 

THE COURT: Now, it seems to me that what you are really arguing when 
you urge this proposition upon me, and what the judges, who have used the very 
language you urge upon me, have had in mind, or perhaps a better way to put it, 
have failed to have in mind, is the common sense and objectivity of jurors. I 
happen to be a believer in the jury system. Sometime I would like to throw it 
in the ash can and wish I never heard of it again, but that is the exception and 
not the rule. 

I believe that jurors listening attentively, as they almost always do, being 
possessed of reasonable common sense and having the assistance of the lawyers 
and maybe a little bit from the Judge, come pretty close to the right answer 
most of the time. I just don’t believe a motion will take the place of reasoning 
in the minds of these twelve people who are going to decide this case. 

559 I will tell them, if you want me to, I won’t hesitate a moment. They should- 
n’t let reason go from their mind. 


MR. MILOFSKY: This is your Court room. I don’t know of any human 
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being in this world, much less this Court, who can tell you what to say on your 
charge, but you have stated, yourself, that you are disregarding what cther 
Judges have said. You stated, yourself, it is their view on the jury system. 

THE COURT: I haven’t said that. 

MR. MILOFSKY: You said they have failed -- 

THE COURT: I say this: When a judge tells a jury they must look sus- 
piciously, and that is what it amounts to. 

MR. MILOFSKY: Scrutinize. It is your word. 

THE COURT: What it amounts to is, the judge tells a jury you must be 
suspicious of the testimony of a woman or child who claims a man violated her 
person. I am not willing to do that. I believe the judge who does that under- 
rates vastly the ability of the jurors, with the assistance of the lawyers and 
the judge, to sift the facts and let reason take its rightful place. 

| Maybe it is time for this jurisdiction to lay it on the line if, as I said, the 
Court of Appeals thinks I am wrong and that my view of the matter is too naive, 
they can tell me so. 
560 | § MR. MILOFSKY: AmI not correct in recalling your words that it is bet- 
ter in a case such as this to err on the side of the defendant ? 

THE COURT: Absolutely. I don’t think I am in error in my view. I am 
a Trial Judge. I am not the last word, except in this room. I am duty bound to 
accept the view ofan appellate court whether I agree with it or not, and I don’t 
throw stones at them and I accept what they tell me is the law. However, I don’t 
throw away my own views about what the law is, or what it should be, and I don’t 
find anything in the law which tells me I should say to the jury what you want me: 
to say. So, Iam going to charge them ala Schweinhaut. 

MR. LEVINE: May I note a very strenuous objection ? 

THE COURT: You get your exceptions free. You don’t have to note them. 

MR. MILOFSKY: I would like to pose a problem which exists for me. Per- 
haps there is an instruction with which you are familiar that you would agree to 
give. Count one has been dismissed. 

THE COURT: Two. It hasn’t been, yet, by the way, but that is a techni- 
cality. I will tell the jury it will be when I charge them. 

561 © MR.MILOFSKY: It appears to me that a reasonable mind might accept 
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them both as one. 

THE COURT: I will take care of that. 

MR. MILOFSKY: As an inference. 

THE COURT: I will take care of that. 

MR. MILOFSKY: Thank you, Your Honor. 

THE COURT: When I was a trial lawyer I once won a case for my defendant 
cpponent by taking care of that. I was arguing a case I hoped I would lose. I told 
the jury because the judge had instructed a verdict on one count it didn’t follow 
he was expressing an opinion on the other. 

That is what you mean, isn’t it? You want the jury to know that because I 
instruct a verdict or enter a judgment of acquittal on the second count that it 
doesn’t follow I express or suggest an opinion concerning the first count? Is 
that what you mean ? 

MR. MILOFSKY: That’s what I had in mind. Is that the position taken? 

THE COURT: No, I suppose my analogy is not fitting. 

MR. MILOFSKY: I am relying on you, Your Honor, because of your greater 
wisdom and experience for a charge that may not result in harm to him. 

THE COURT: I don’t know what you mean by that. You don’t want me to 
let the jury infer because I enter a judgment of acquittal on the second count I 

562 believe he is guilty on the first count or I wouldn’t let them have that, 
either; is that what you mean? 

MR. MILOFSKY: Yes. 

THE COURT: You still seem puzzled. 

MR. MILOFSKY: I am only puzzled by what you say about losing the case 
by making the same point. 

THE COURT: AsI say, my analogy was ill-timed. It happened 25 years 
ago. , 

MR. MILOFSKY: And another judge gave the instruction. 

THE COURT: That’s right. 

(Thereupon, the jury returned to the Court room and was seated in the 
jury box;) 

THE COURT: Proceed, Mr. Smithson, 
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MR. SMITHSON: Yes, Your Honor. 

ARGUMENT ON BEHALF OF THE GOVERNMENT 

MR. SMITHSON: Ladies and gentlemen, in a little while this matter will 
be submitted to you to perform your function, which I am sure you have heard 
said before by one of the attorneys the most important function in this whole 
trial. I am not, and I don’t want to be thought to gloss over this. I would like 
to have you pay attention to me. I would like to put certain thoughts to you, but 
before I do, I want to impress one single fact on your mind and that is that 

nothing that I say is evidence. You are the triers of the facts and the 
judges of the credibility of each and every witness who took that stand, and, 
therefore, you are the sole triers of the facts and only that which you heard 
from the stand is evidence in this case. 

Therefore, if, at any time in my argument to you I in any way say anything 
that does not reconcile with the facts as you heard them, then you disregard 
what I say. If at any time I mistakenly use the word, ‘‘I believe’’ I want you to 
understand it was an error of the moment. I have no further information than 
you heard from the stand. I know nothing other than what you know and you 
are to assume that I do not. 

Ladies and gentlemen, His Honor will very carefully describe to you the 
offense which will be submitted for your consideration. You have heard the 
opening statement with respect to the elements of the events and I am going to 
address my argument solely to count one, which is the assault with intent to 
have carnal knowledge, or commit carnal knowledge. His Honor will explain 
to you adequately why. 

In this particular case, the defendant, on November 24, 1957, is charged 
with having committed an assault with intent to have carnal knowledge. His 


Honor will give you all of those elements. The Government has produced wit- 


564 nesses, we believe, to substantiate that charge. Substantiation alone is 


not enough. This defendant, like all defendants, is entitled to all of the safe- 
guards guaranteed to him by our law and our Constitution. That is, one, that 
we prove the facts to you beyond a reasonable doubt so that there will be no 


question in the mind of any juror. The Government, unqualifiedly asserts to 
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you at this time that it has so shown evidence to that degree. 

The witness, Paulette Scott, now ten, then nine years old, stated she had 
known George Younger for some period of time. She said on the particular 
date she had been out several places. You will recall she had been to her aunts, 
had been to the hospital with her mother and brother who was injured and her 
younger sister. When they returned a short while thereafter she was in the 
kitchen washing dishes; that when they had returned, and a few minutes after 
they returned, George Younger came to the door. There was present in the 
house at that time her mother, her younger brother, her younger sister and 
Paulette Scott. That is all. 

She stated to you that the defendant Younger wanted some beer and that 
her mother went to get that beer, and while she was gone she was called into 
this room, which was their room. The younger children accompanied her and 
were excluded, pushed away, and the door shut in their faces, and that the de- 

265 fendant -- if you will bear with me, it is necessary to give you the ele- 
ments of this case. I will give you the elements committed by this defendant. 

That he pushed her in there and she was on the bed. He pulled her un- 3 
dergarments partly down; that he lifted her outer garments; that he exposed 
his person, and by that I mean his privates, and that he laid on top of her, was 
the way Paulette Scott told you it happened. 

That he had his hand over her mouth to forestall her cry and while this 
was happening her mother came to the door. 

The mother testified when she came to the door and opened the door she 
asked what was going on. She saw the back of the defendant first and when the 
defendant arose she could see his person exposed in the front; that she could 
see her child partially disrobed, undergarment-wise, and that the child, crying, 
ran to her and the first thing said by the defendant was, ‘‘You know I wouldnt 
hurt the child,’’ and tried to give the child some money. Both of them say the 
latter part. The only divergency is whether or not the defendant was on top 
of the child the entire time because the child said he got on top and the mother 
said when she opened the door he was partially on one side. 


566 Ladies and gentlemen, while we do not have a motion picture, andI am 
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not being facetious, we have heard the circumstances confronting that small 
child and the mother of that small child. 

That is the case, the gist of the crime itself, or the facts that make up 
the crime. 

You will recall there was some conversation on cross examination about 
other moneys being mentioned, three dollars and ten dollars. Ladies and gen- 
tiemen, that money arose through something brought out by cross examination. 
What was it? You will recall the complainant was examined on cross examin- 
ation for half or three-quarters of an hour and then the child was examined by 
the attorneys for the defendant approximately three and one-half hours. 

During that time -- I am sure counsel will concede this; they had no in- 
tention to bring it out -- they elicited the fact that the defendant made certain 
improper motions with regard to this child when he took the child to her aunt’s 
and it was at that time that the child said it was both coming and going. The 
mother said she recalled the child told her it was coming back that he put his 
hand under the child’s dress and offered the child $3 if she wouldn’t tell her 
mother, but the child said she would. 

Ladies and gentlemen, you might say why is that argued at this time? I 

567 ‘put it to you quite candidly and frankly because it shows his intent and 
motive, his proclivity for such an action toward the complainant in this case, 
Paulette Scott. 

After the child made the complaint the defendant very abruptly leaves. 
The defendant is next seen by anyone in this case, Mr. or Mrs. Wingard, shortly 
after twelve o’clock. You will recall the mother, Mrs. Wingard, and the father, 
while they worked together, did not know exactly where the defendant lived and 
so there were certain delays incident to determining his exact location. 

At that time, ladies and gentlemen, Mr. Wingard went to the door and asked 
Mrs. Younger if the defendant was there. She brought the defendant to the door. 
At that time the mother spoke up and asked about the money, asI recall. The 
expression was, ‘‘Why did you take my money.”’ At that time the defendant is 
reputed to have said, or did say as all witnesses have more or less testified, 


‘I didn’t take anything from you. You know I wouldn’t have done such a thing.” 
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The complainant’s mother said, ‘I know what else you did,’’ and then left. 
She said that was the extent of what was expressed, ‘‘I know what else you 
did to my child.’’ At that time the defendant asked her, not her husband who 


568 was standing a short distance away. The husband testified. He was put 
a on quite candidly as a rebuttal witness for certain things that I will go into in 
a a few moments. 


A prompt report was made to the officers because you will recall the testi- 
money of the mother was that at 12:20 or 12:30 they went to the Precinct. The 
father said about 12:30. 


* * * * * %* =%* * 


603 CHARGE TO THE JURY 
- THE COURT: (J. Schweinhaut) Now, ladies and gentlemen, this indictment 
, contains two charges against this defendant: The first one in the first count of 


the indictment charges him with assault on Paulette Scott with the intent to com- 
mit carnal knowledge, that is, to carnally know and abuse her, she being under 
the age of sixteen years of age, that is, ten years; the second count charges him 
with stealing $52 in money, that is, petty larceny. 

I have come to the conclusion that as a matter of law there is not sufficient 
evidence upon which you could find a verdict of guilty on the second count of the 

» indictment, because I think to do so would, at least in my view, necessarily re- 
- quire speculation and conjecture; and so the Clerk is directed to enter a judg- 
ment of acquittal on the second count of the indictment. 

Now, I suppose I need not say this to you, but I will anyway out of an abun- 
dance of caution. The fact that I have directed a judgment of acquittal on the 
second count because of insufficiency, I think, of evidence, does not, of course, 
suggest to you that I have any opinion at all or suggest to you any opinion con- 

v cerning his guilt or innocence on the first count of the indictment. AllI hold 
v is that there is enough evidence to submit the case to you for your determina- 
tion and consideration. 
604 Now, I also probably should say to you at the outset that you are not to 


draw any inference, and I am sure you won’t, at all from the fact that I sat be- 


side this child while she was testifying. That doesn’t indicate any feeling on 
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my part about the child. I always do that when I have a child, boy or girl, in 
any kind of case; and I assume that the reason is obvious. That is the only 
Way you can really hear the child -- you and me both -- because the voice of 
a young child simply doesn’t carry well enough if I had her sit in the witness 
chair. And also I think it is desirable and I think other judges do it, I don’t 
know, but I know I always do it, in order to put the child at ease in the hope 
that the truth will come out. I suppose it is perhaps fair to say that anyone 
so unfortunate to be a witness in a law suit is somewhat uncomfortable. Most 
people don’t like court houses and all its looks, and I don’t believe I can blame 
them very much for that. You notice that Mr. Milofsky, when he was examin- 
ing the child, called her ‘‘Honey’’ too, just as I did. The idea is to try to put 
witnesses, especially children at ease so that we get all of the truth that is 
reasonably to be expected from the witness. 

Now, before I get to the indictment itself I want to remind you of the 
general principles of law which apply to this case as they do to all criminal 
cases, and what I say to you is to be thoughtfully listened to. I am not just re- 
citing some idle words. These rules are important for your guidance and they 

605 are intended to guide you and I think will if you listen to them and keep 
them in mind. 

The first of these rules is that the indictment against this defendant is 
not proof against him. It is simply an accusation against him. He is presumed 
in law to be innocent of the charge, and that presumption is enough by itself to 
acquit him unless you are satisfied from the evidence of his guilt beyond a rea- 
sonable doubt, because the burden is always upon the government in a criminal 
case to establish the guilt of a defendant; never upon the defendant to establish 
his innocence. And that burden cannot be sustained by proof which creates a 
strong suspicion in your mind or convinces you that there is a probability of 
guilt. It must be something more than that. But the term proof beyond a rea- 
sonable doubt is not a mysterious term at all and it is not complex. It is nota 
technical rule of law in the sense we sometimes use that term. 

. Proof beyond a reasonable doubt really is a term which means what it 


says. It means that the doubt, if there is one in your mind, is reasonable. It 
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is based on reason, and it arises, if it does at all, from the evidence in the case, 
or if you think so, lack of necessary evidence. 

As you have been properly told by counsel, it does not require proof to a 
mathematical certainty because the law recognizes that happenings between hu- 
man beings can seldom, if ever, I think never, be established to an absolute cer- 

606 tainty or mathematical certainty. I don’t even like the term moral cer- 
tainty, although some judges use that term. 

It means the kind of doubt as after a full and fair consideration of all the 
evidence, would leave the juror’s mind so undecided that he does not have an 
abiding conviction of guilt which he believes would remain unshaken by future 
thought or reflection, or, as it is sometimes said, such doubt as would cause a 
reasonably thoughtful and prudent person to hesitate to act confronted with a 
matter of real importance concerning his own affairs. 

But the doubt does not arise from speculation or conjecture, whim, caprice 
on your part. It doesn’t arise from a reluctance to convict because of feelings 
of sympathy or mercy. 

It means a conscientious belief, after a full and fair and impartial consid- 
eration of all of the evidence, that there is reason to doubt the guilt of the de- 
fendant. 

Now, in deciding the guilt or innocence of the defendant -- in deciding 
whether you do have a reasonable doubt about his guilt -- you have got to evalu- 
ate the testimony of everyone who took the witness stand in this case; to weigh 
the evidence; to appraise it; to assess its value. 

607 I believe, as I am sure I have told either all or most of you before, that 
your chief assistant in that task is your own common sense and your knowledge 
of human nature of people, and what makes them do the things they do. Draw 


on your own experiences in life to help you in your ultimate task. Bring to the 


task a sense of objectivity; not emotion; not prejudice; not sympathy, but ob- 
jectivity. 

Emotion, I think, is obvious, simply cannot dwell with a reason because 
emotion is a stronger force, and when emotion and reason collide emotion wins. 


There isn’t any doubt about it. 
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So you weigh the testimony of each individual objectively and in the light 
of all of the testimony in the case. I believe it is true that the testimony of no 
one witness, no Single witness, stands truly alone. It must be evaluated in the 
light of the other witnesses and their stories, and you consider the testimony of 
each witness against the backdrop, so to speak, of the whole of the case and the 
circumstances generally as the evidence discloses. 

You take into account the sources of knowledge of the witnesses, their op- 
portunities for observation, their intelligence, the degree and extent of their in- 


telligence, even the amount of education they may have. You evaluate the testimony 


of the witness in his own setting -- not in yours, but in his, as well as you can 


understand it. 

608 You will find, I have no doubt, in the testimony of one or more witnesses 
or maybe all of them, inconsistencies and discrepancies in the stories they tell 
you, either within their own testimony or in their own testimony as contrasted 
to the testimony of others; and if you do find inconsistencies and discrepancies, 
then you will ask yourselves, what is its nature; is it the kind of mistake, dis- 
crepancy, inconsistency that you would expect to find in the narrative of a past 
event by a truthful person, or is it more likely an incorrect statement which is 
more expected in the company of falsehood and not the truth. You may find, of 
course, that the motives of a witness -- you try to ascertain their motives, if you 
can -- will affect the desire and even the capacity of the witness to tell the truth 
in some cases; interest in the case, and its result, friendship or animosity 
toward persons concerned in the case may affect the testimony of witnesses. 

But I believe when you do weigh the testimony of each witness in the light of 
his: own personality and his own limitations and in the light of all of the testimony 
you come out right. 

| I think I should say that your attention should be focused particularly on 
the testimony of the child, because and only because of her tender years, and when 
you weigh the testimony of the child here you don't weigh it exactly as you do the 
other witnesses because they are older and have more experience in life. Maturity 
lends certain force, perhaps is the word -- I don't like it too much, but some force 
to testimony that a child might not otherwise have. 

609 That is not to say, by any means, that you should be suspicious of the testi- 


mony of a child simply because she is ten years old. But consider the fact that 
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she is not mature and otherwise judge her as you do the other witnesses and 
all of them. 

If you believe anyone testified falsely concerning a matter as to which 
he could not reasonably be mistaken you may disregard his testimony either 
in whole or in part as you see fit. 

F Thus, if you think someone told the truth as to one thing, and a lie about 
another thing, you can accept what you think is true and reject the rest, or you 
can reject it all. 

While I am on the subject of witnesses, I call your attention to the fact 
that the defendant in this case testified as you know, and, therefore, he becomes, 
as any other witness, a person whose credibility, whose veracity is in issue. 

The veracity of every witness is automatically put in issue when he takes 
the witness stand, and in the cross-examination of the defendant it was estab- 
lished that he had been convicted of a criminal offense in the past. That was 
received, not as proof of his guilt in this case, but as bearing on his credibility 
as a witness, if you think it does bear on his credibility. 
ye 2 OLO The law tells you that you are entitled to know if a witness has been in 
trouble with the law before because if he has you may feel he is not quite as 
worthy of belief as someone who has not been convicted of a crime in the past. 

You may, on the other hand, think it doesn’t make any difference in the 


- case you are trying whether he has been convicted or not in the past. You may 





find him just as credible as otherwise. 
> Now, with respect to the first count of the indictment -- you will keep in 
e mind just to ignore the second count; don’t take the time even to read it because 


it is no longer in the case. The first count charges this: That on or about No- 





vember 24, 1957, within the District of Columbia, George Younger did make an 
assault upon Paulette Scott with intent to carnally know and abuse the said 
Paulette Scott, a female child under the age of sixteen years, that is, of the age 
of ten. 
Now, an assault within the meaning of this charge means the application 
“f by this defendant against that child of some degree of force against her will. | 
But in the case of a ten year old child the fact that it is against her will or with 
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her consent is of no importance, because in law a child under the age of six- 
teen years cannot consent to indecent liberties of any kind being taken with 
her person. 

611 - But the word assault, I mean the fact of an assault here, is an essential 
element of this offense and you must be satisfied beyond a reasonable doubt 
that he did make an assault before you could convict, and the assault, as I 
Say, is the exercise by him against the child of some degree of force. It does- 
n’t matter how much if it was force. 

The other element is that he exercised the assault or made the assault 
with the specific intent to commit carnal knowledge. That is to say, to car- 
nally know and abuse this child, which, of course, means to sexually know her. 
So the specific intent is also an essential element of this offense. 

_ So you have the two principal elements: the commission of an assault, 
one; and two, with intent to carnally know or abuse the child. 

' If either of those elements are absent or if you have a reasonable doubt 
about either of those elements then the defendant would be not guilty of that 
offense as charged. 

Now, it is not necessary in this charge to prove that this defendant actually 
penetrated with his penis the person of this child. If he attempted to do so the 
crime is complete. 

_ If he attempted to do so intending to do so, even though he didn’t succeed 
the crime would be complete. 

612 Now, should you find the defendant not guilty of the first count of the in- 
dictment you will then proceed to consider an included offense which is not 
spelled out in the indictment. And that is the offense of taking indecent liber- 
ties with a child. 

| I will read the statute which is applicable there. 

‘sAny person who shall take, or attempt to take any immoral, improp- 
er, or indecent liberties with any child under the age of sixteen years with the 
intent of arousing, appealing to, or gratifying the lust, or passions, or sexual 
desires, either of such person or of such child, or attempt to commit any lewd 


or lascivious act upon or with the body or any part or member thereof, of such 
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child, with the intent of arousing, appealing to, or gratifying the lust or passions, 
or sexual desires, either of such person or such child, shall be punished.’’ 

That, you will notice, does not include an attempt to commit carnal knowl- 
edge. It deals with the taking of immoral, indecent liberties with the person, 
the body of a child under the age of sixteen years for the purpose -- we have 
two elements in this case, in this offense: One, the taking of immoral, indecent 
liberties with the person or body of a child; two, with the intent to gratify the 
lust or passion of either the person of a defendant or the child. 

That is an included offense in the first count of the indictment. 

613 So, if you so find the defendant not guilty of the first count, that is, not 
guilty of the crime as charged, you will consider whether he is guilty or not 
guilty of taking indecent liberties with the child. 

And again, there are two elements, each of which must be established be- _ 
yong a reasonable doubt before he could be guilty of that: If he did take immoral, 
indecent, lewd liberties with the child, with the intent of gratifying his own lust, 
passion, or sexual desire. 

If you have a reasonable doubt about either one of those elements he would 
be not guilty. 

So, your verdict in this case will be one of three: Either not guilty, guilty 


as charged, or guilty of taking indecent liberties. 


Now, gentlemen, I hope that covers it, unless either of you have anything 


to suggest. 

MR. SMITHSON: Nothing else, your Honor. 

MR. LEVINE: May we approach the bench? 

THE COURT: Yes. 

(Thereupon, counsel approached the bench and conferred with the Court 
in a low tone of voice, as follows:) 

MR. LEVINE: I would like to object to certain parts of the charge, your 
Honor. I would like at this time to request a general instruction of law as to 
the missing witness rule. You heard it brought up in Mr. Milofsky’s summa- 
tion. I now make a specific request for the missing witness rule. 

THE COURT: I deny that request. 
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MR. LEVINE: Secondly, I would like the Court to instruct, as a matter 
of law, that a child of tender years, her testimony must be scrutinized very 
carefully. I know you did it, but I request it be done to a greater degree. I 
know you have denied it but I must preserve the record. 

THE COURT: Same ruling. 

MR. LEVINE: Third, I request that you allow us a Kidwell.ruling of some 
type. 

| THE COURT: Same ruling. 

| MR. LEVINE: I object to the instruction which you just gave going to 
the lesser included offense. I think in this case it is just as important as the 
original indictment and he was never charged with that. 

THE COURT: I deny that. 

* = * & me x * * 
615 (Thereupon, at approximately 12:50 p.m. the charge to the jury was con- 
cluded, and after the luncheon recess the jury commenced deliberations.) 


* * x % * % 5d > 


616 Wednesday, June 4, 1958 


* a x * * x me x 


GEES PROCEEDINGS 

THE DEPUTY CLERK: Madam Foreman, has the jury agreed on a ver- 
dict ? | 

THE FOREMAN: Yes, we are. 

THE DEPUTY CLERK: What say you as to the defendant George G. Young- 
er on the first count of the indictment ? 

THE FOREMAN: We find the defendant guilty of taking indecent liberties. 

THE DEPUTY CLERK: Members of the Jury, your foreman says you find 
the defendant guilty of taking indecent liberties with a minor child, and that is 
your verdict, so say you each and all? 

THE JURY: (in unison:) Yes. 

THE DEPUTY CLERK: What do you want to do with them, your Honor ? 

THE COURT: Ladies and gentlemen, I will ask you to take seats in the 
back a moment. The clerk will give you a slip. You will be finally excused 


and I want to express the appreciation of the Court for your service. 
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(The jury retired to the back of the Court Room.) 

MR. LEVINE: May I address the Court, your Honor? If the Court please, 
this comes as sort of a blow to the defense counsel. May I request at this time, 
make oral motion for a new trial rather than a written one ? 

THE COURT: No, file a motion. It will be referred for pre-sentence in- 
vestigation. | | 

618 MR, LEVINE: IfI might, sir -- this defendant -- 

THE COURT: Hold him a moment. 

MR. LEVINE: This defendant when originally arrested had to stay two 
months in jail before he could make bond on a thousand dollar bond. He has 
lived in town and he has a family. Would the Court consider setting a reason- 
able bond for appeal and would the Court also allow the defendant to stay in my 
custody the next few hours until we can arrange for an appeal? 

THE COURT: You don’t need him to discuss an appeal. No, at this time 
I won’t let him stay on bond. I will have to commit him. I may change my mind 
on a motion for new trial. 

If you convince me there is any substantial law I may take a different view. 
Right now I don’t know nor do I think there is any question about his guilt, I am 
sorry to say. 

MR. LEVINE: Would your Honor set the amount of the bond ? 

THE COURT: You are premature, but I will set it. 

MR. SMITHSON: On the question of an appeal bond I don’t know how we 
could until he has been sentenced. 

THE COURT: There is nothing to appeal from until he is sentenced and 
I get a pre-sentence report and investigation on his background. You are just 

619 premature, Mr. Levine. 

MR. LEVINE: Could we keep him on his original bond ? 

THE COURT: No,I am not going to let him stay on bail. I am going to 
commit him right now. 

(Thereupon, at approximately 11:55 A.M. the trial of the above-entitled 
matter was concluded.) 
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662 /Filed June 4, 19587 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES 
Criminal No. 25-58 


vs. Charge AWIC Carnal Knowledge 


GEORGE G. YOUNGER, Defendant : 
_ On this 4th day of June, 1958, came again the parties aforesaid, in manner 
as aforesaid, and the same jury as aforesaid in this cause, returns into Court 
at 10:00 A.M. and retires to resume their deliberations; whereupon the said 
jury upon their oath say that the defendant is guilty of taking indecent liberties. 
The case is referred to the Probation Officer of the Court and the defend- 
ant is Committed to the District of Columbia Jail. 


By direction of 


HENRY A. SCHWEINHAUT 
Presiding Judge Criminal Court #7 


* oe x cd x * x * 


710 
COURT’S EXHIBIT NO. 3 


Office of the Sex Squad, Metropolitan Police Dept., Washington, D.C.; Monday, 
Nov. 25; 1957; Time: 9:35 A.j4. - Ke: Reported Indecent Act on Minor Child, 
committed against PAULETTE LELA SCOTT, colored, 9 years of #2 Tea St., 
N.E. (Basement Apt.) - about 7:30 P.M., Sunday, 11/24/57, while in her bed- 
room, by one GEORGE YOUNGER, colored, 33 years, of 623 Upshur St., N.W. 


Statement of the Complainant: PAULETTE LELA SCOTT, colored, 9 
years, born Dec. 2, 1947 in Washington, D. C. of parents Gladys Hibler and 
Paul Scott. The Complainant now lives with her mother and step-father, Gill 
Wingard, at #2 Tea St., N.E. Basement Apartment - No Phone. This statement 
was taken in the office of the Sex Squad in the presence of her mother and Prob. 
Det. Irma P. Smith. 

Statement: ‘I was at home last night when Mr. George Young came to 
our home and said that he wanted to wait there until my father came home from 


work. He told my mother to go across the street to see if she could get him a 
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can of beer. My mother left to go across the street to see if she could get the 
beer. I was in the kitchen, washing dishes. He told me to come in my room, 
that he had something to tell me. I went to see what he wanted. My sister, 
Sarahlyn, who is 4 years old and my brother, Kevin, who is 3 years old, were 
coming in the room with me and this man pushed them.out and closed the door. 
Then he lifted me up and put me on the bed. He unzipped his pants and he took 
something out his pants that looked like what my brother, Kevie, has in his 
pants but it was larger. He laid on top me. Before he laid on top of me, he 
pulled up the skirt I had on and pulled down my underwear.. He did not pull my 
underwear all the way off; just down to below my knees. Then he laid on top 
me. He told me that if I did not tell, he would give me three dollars. I told 
him, no, that I was going to tell my mother; he said, ‘‘Don’t tell’’ and then he 
said that he would give me ten dollars if I didn’t tell my mother. I told him to 
leave me alone and I was crying. 

Then my mother came walking in the door. He got up and said that he 
wasn’t going to do no harm to me. My mother told him to get out. He offered 
me 50 cents and my mother told me not to take it. Then he went on out, I have 
not seen him anymore.’’ 

I am in the 4th grade at Emery School. My mother read this paper over 
to me and all I have told on this paper is the truth and is just like it happened. 
I know that it is wrong to tell stories. If I tell my mother a story, I get a beat- 
ing. 


Signed: 
Witnessed: Paulette Scott 


(Mrs.) Gladys Wingard - her mother 


Finished: 10 A.M. 
Typed by: Prob. Det. Irma P. Smith 





620 /Filed September 18, 19587 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
THE UNITED STATES OF AMERICA 
| VS. Criminal Action No. 25-58 
GEORGE G. YOUNGER, Defendant: 
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Washington, D.C., Monday, June 30, 1958 
Motion for new trial or verdict N.O.V. in the above-entitled matter came 
on for hearing before THE HONORABLE HENRY A. SCHWEINHAUT, Judge, 
United States District Court for the District of Columbia, at 10:30 a.m. 
APPEARANCES: 
For the Government: 
FREDERICK G. SMITHSON, Assistant District Attorney 
For the Defendant: 


WILFRED MILOFSKY, Esquire, and 
HOWARD LEVINE, Esquire 


* * * ok * 3 ae eK 

621 MR. MILOFSKY: Definitely. With respect to the caption of this motion, 
my attack is really directed indirectly at the indictment for failure to include 
3501(a). Certainly, we don’t want a new trial on the first count; he has been 

622 acquitted. If 1 am correct, I think we can get a new trial on the charge 
he was found guilty of. It might be proposed a 

THE COURT: I don’t know that I agree to that. I think if I grant your mo- 
tion, he would go to trial on the first count also. They didn’t find him not guilty 
on the first count, unless on implication. 

MR. MILOFSKY: Certainly, a new trial would be better but we may be 
faced with double jeopardy. I am thinking more in the nature of a motion for 
arrest of judgment or N.O.V. 

% * * x * ce aK * 

633. THE COURT: That was the question in my mind -- Section 3501(d) had 
reference rather to the procedural aspect of the matter than to the substantive 
aspect. And also, did they mean by that provision to say that by Section 3501 
they are creating a separate, different, completely different offense than the 
one that is already known in Section 2801? 

MR. SMITHSON: It seems to me perfectly understandable. 

THE COURT: One more thing: Why did they say, ‘‘The provisions of this 

634 section shall not apply to the offenses covered by Section 22-2801’ and 
not say and shall not apply to Section 501? 

MR. SMITHSON: Because, I think, Section 501 and Section 3501(a) are 


& 
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expressed in different language but constitute the same offense. 

THE COURT: Section 501 involved criminal intent to commit carnal knowl- 
edge, not to just fondle a child. 

MR. SMITHSON: That is correct, there is an express criminal intent for 
that -- the facts necessary would have sustained either one of the offenses. That 
is my whole contention from the facts of this case. 

THE COURT: It puzzles me why they left out any reference to 501. They 
say ‘‘Don’t apply this section to 2801”’ and they don’t say not to apply it to 501. 

MR. SMITHSON; I think they had a specific reason in mind, the fact they 
eliminated it in one section. -In other words, they specifically accepted it in 
3501(d) and not in 3504(e), which shows they were well aware of the existance 
of both. 

* * * £ * * * 
653 MR. MILOFSKY: Your Honor, let me point out something: Why didn’t 
we ask you for a charge on simple assault ? 

THE COURT: Because I assumed you understood the facts in this case. 

I probably would have given this was either one of these two things that he was 
charged -- it wasn’t just a simple assault in fact. You might as well argue, 
why in a manslaughter case doesn’t the Court charge simple assault? The rea- 
son for it is the guy did it. That is the reason. That is the same colloquial 
thinking in which we should approach this thing. It wasn’t a simple assault. 

MR. MILOFSKY: Right, but it could also have been a more aggravated 
assault which would have carried a five-year penalty. 

_ THE COURT: Such as? 

MR, MILOFSKY: I don’t know why Mr. Smithson doesn’t help me. 

MR. SMITHSON: I can’t read your mind. 

THE COURT: I would help you too if I knew what you were up to. 

MR. MILOFSKY: Section 503, assault with intent to commit any other 
offense. 

MR. SMITHSON: I think it carries a year penalty. 

654 MR. MILOFSKY: Assault with intent to commit any other offense, if Your 
Honor please, Section 22-503 -- this may throw some more light -- that carries 
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a five-year penalty. We didn’t ask for that because we didn’t want a compro- 


mise verdict. 


680 /Filed June 30, 19587 


_ On this 30th day of June, 1958, came the attorney of the United States; the 
defendant in proper person and by his attorney’s Howard Levine, Esquire, and 
Wilfred Milofski, Esquire; whereupon the defendant’s motion for a new trial or 
verdict N.O.V., coming on to be heard, after argument by counsel, is by the 
Court denied. 

By direction of 


HENRY A. SCHWEINHAUT 
Presiding Judge Criminal Court #3 


* % * x * % & * 





681 /Filed July 11, 19587 
: JUDGMENT AND COMMITMENT 
On this 11th day of July, 1958, came the attorney for the government and 

the defendant appeared in person and by counsel, Wilfred Milofsky, Esquire. 

- IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a verdict of guilty of the offense of 

Taking Indecent Liberties With a Minor Female 
and the court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

_ IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of 

Sixteen (16) months to Four (4) years. 

_ IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 


/s/ H. A. Schweinhaut 
- United States District Judge 
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701 /Filed August 1, 19587 


STATEMENT OF SUBSTANTIAL QUESTIONS 
IN SUPPORT OF PETITION TO APPEAL IN FORMA PAUPERIS 


* * * aK * * * a 
705 Sec. 22-3504(e) states: ‘‘This section shall not apply to an individual in 
a criminal proceeding who is charged with rape or assault with intent to com- 
mit rape.’’ As indicated above, this section was included in the act so that its 
benefits would not ‘‘serve as a loop hole for persons indicted for or charged 


with these serious offenses.’’ In his report to the Congress, Congressman Mil- 


ler stated that: ‘‘The psychiatrists and the District Attorney believe this para- 
graph should be omitted from the bill, but agree that if included it will not de- 
feat the purpose of the bill.’’ Obviously, if the purpose of the bill was to help 
some sexual psychopaths and exclude from its benefits others, then Section (e) 
does not defeat the purpose of the bill. In a recent conversation with Dr. Benja- 
min Karpman, one of the psychiatrists referred to ahove, counsel for the defend- 
and learned that at no time did Dr. Karpman indorse either the definition of 
sexual psychopaths in Sec. 22-3503(1), or, subsection (e) of sec. 22-3504. 

The question here is not whether subsection (e) would or would not defeat 
the purpose of the bill. The question, rather, is whether it defeats the purpose 
of the Constitution. Can Congress arbitrarily ignore medical fact and experi- 
ence and enact legislation founded in fiction and predicated upon moralistic pre- 
dilictions when the consequences of such legislation is to effectively withdraw 
from certain persons in a particular class or group important rights which have 
been accorded other persons within that same class or group. 

Doctor Overhulser, Superintendant at St. Elizabeth’s: Hospital was the other 
psychiatrist called upon to assist in the drafting of the Miller Act. He is in com- 
plete accord with Dr. Karpman and in a recent conversation with him counsel 
was advised that he strongly opposed the definition of ‘‘Sexual Psychopath’’ as 

706 used in the Act and the incorporation into sec. 22-3504 of subsection (e). 
According to Dr. Overhulser, who appeared before the Miller Committee, the 
only reason that subsection (e) was adopted was that one Congressman refused 
to along with a bill which afforded medical treatment to persons charged with 
rape or assault with intent to commit rape. (It is interesting to observe, al- 
though admittedly not relevant to the issue here, that Congressman Miller, today, 
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ten years after enactment of the law which carries his name, agrees that all 
sex offenders should be entitled to the benefits the Act.) 

Congress has an inherent right to ignore fact and to adopt fiction and su- 
perstition as the basis for its legislation. However, if and when such legisla- 
tion deprives a citizen of the United States of a fundamental right in contraven- 
tion the U.S. Constitution, then it becomes the duty of the Courts to intervene 
and carefully scrutinize such legislation to determine its validity. 

Congress need never have adopted the Miller Act, and, of course may 
abolish it tomorrow. So long, however, as it remains on the books, equal pro- 
tection of the law must be accorded all persons within a particular class, wheth- 
er by circumstance or definition. Forgetting medical science for the moment, 
it cannot be denied that a person who commits rape or assault with intent to 
commit rape, is included in the medically meaningless definition in sec. 22- 
3503 (1): 


‘“‘The term ‘‘sexual psychopath’’ means a person, not insane, who by 

a course of repeated misconduct in sexual matters has evidenced such 
lack of power to control his sexual impulses as to be dangerous to 
other persons because he is likely to attack or otherwise inflict injury, 
loss, pain, or other evil on the objects of his desire.’’ 


The absence of any rationale in subsection (e) of sec. 22-3504 is readily 

apparent from an examination of the above definition of a sexual psychopath. 

It is the rapist and the attempting rapist who appears to have been foremost in 

the minds of those who attempted to define sexual psychopath because it is particu- 
707 ~~ larly such individuals who most likely evidence a ‘‘lack of power to control 

(his) sexual impulses”’ with the result that they are most likely ‘‘to be danger- 

ous to other persons’’ and most likely ‘‘to attack or otherwise inflict injury, 

loss, pain, or other evil on the objects of his desire.’’ 

| The section in question can no more stand than could a statute designed to 
withdraw the defense of insanity from defendants charged with murder although 


remaining as a defense to all other crimes. 


* * a * * * * * 


227 
686 /Filed September 18, 19587 
PROCEEDINGS AT SENTENCING 
* * * a K * * * 
MR. MILOFSKY: . .. The reason that George is here today facing a 
687 ten-year maximum sentence under a simple assault.can be laid to my 
philosophy. You will note from your jacket that Howard Levine was retained 
in this matter and represented George for perhaps two months. When the time 
came that he thought it would be best for him to withdraw from the case for rea- 
sons best known to himself, he called me and asked me to take the case. I inter- 
viewed George and after the interview I decided to do so. I contacted the Dis- 
trict Attorney at the time and we met so that Mr. Levine could withdraw and I 
could enter my appearance. 

As I entered the court room, I was approached by the District Attorney - 
who volunteered to take a plea to simple assault in this matter. You will recall 
at the time he was indicted for assault to carnally know a female child. I was 
so shocked at this offer that I said nothing except that I would consult my client. 

I entered my appearance and Howard Levine actually did not withdraw, 
although he intended to. I got George in the office and I said, ‘‘George, if you 
want to you can plead guilty to simple assault, that has a one-year maximum.?’’. 

THE COURT: Both the District Attorney and you overlooked something 
though. 

MR. MILOFSKY: What is that, Your Honor ? 

THE COURT: That I wouldn’t have taken a plea to simple assault. 

K me ae * mK * * so 
691 THE COURT: .. . andI just don’t have any doubt about Younger being 
guilty. It began to grow as the evidence came in. I don’t sit in a vacuum up here. 
I form opinions as the case progresses and frequently change them all towards 
the end of the case. This time my view never changed. It became more fixed in 
my mind, the fact of his guilt, as I believed it to be. 


* a * * * aK * * 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia 


No, 14, 684 


GEORGE G. YOUNGER, JR. 
Appollant 


vs, 


UNITED STATES OF AMERICA, 
Appellee 


fppeat from the United States 
District Court for the District 
of Columbia 


PETITION FOR REHEARING 
EN BANG 


Comes now the appellant, by and through his attorney, 
Wilfred Milofsky, appointed by this Court, and petitions this 
Honorable Court for a rehearing en banc, and as grounds there- 
for respectfully states: 

(1) This Court in Younger vs. United States, 14,684, 
Slip Opinion, decided Feb. 5, 1959, affirmed the Trial Court's 
judgment of guilty of indecent acts-children, Section 22- 
3501(a), D. C. Code, 1951 Ed. Two of the six issues on appeal 
were decided by this Court unfavorably for the appellant. 

The remaining four were deemed to lack merit. Since counsel 
for appellant considers the opinion of the panel which deci- 
ded this case on appeal to be in serious error as to its 
holding, and its refusal to consider important constitutional 
questions raised by the circumstances of this case, he feels 


duty bound to present these issues as briefly as possible 








before the entire bench. 
STATEMENT OF THE CASE 


George Younger, Jr., appellant, was indicted for assault 
with intent to carnally know a female minor, Section 22-501, 
D. C. Code, 1951 Ed, He was found not guilty of the crime 
charged, but guilty of indecent acts-children, the latter 
being considered a lesser offense by the trial judge. 

The complaining witness, a ten year old female, testi- 
fied that Younger, while a guest in her house, with only two 
younger siblings present, forced her into her bedroom, forced 
her onto her bed, and while holding his hand over her mouth 
to prevent her outcry, took down her pants, removed his pri- 
vate parts from his trousers, and got on top of her. At this 
moment her mother entered the room and Younger removed himself 
from the bed, Younger admitted he was in the house, but de- 
nied the entire bedroom incident, On cross examination of the 
complaining witness, no questions were Girocted to the events 
in the bedroom so that this testimony must either stand or 
‘fall in its entirety. There was a great deal of téstimony 
brought out on cross examination to show bias and affect the 
credibility of the complaining witness and hor mother. 

The only issue tried was assault with intent to carnally 
know a female minor. Not one word was adduced to evidence 
intent to commit indecent acts upon a child as distinguished 
from assault with intent to carnally know a female minor. No 
instructions were requested as to indecent acts-children. The 
government argued assault with intent to carnally know a fe- 
male minor and nothing else. Similarly did defense counsel. 
In the last moments of his instructions, the trial judge 
charged the jury that should it find Younger not guilty of 


assault with intent to carnally know a female minor, it should 











then consider whether he was guilty or not guilty of indecent 
actsechildren, Objection to the latter instruction was duly 
noted. No request for an instruction on simple assault was 
made, Thus emasculated, the sole issue tried over a period 
of five days was sent to the jury. After more than four 
hours consideration the defendant was found not guilty of 
assault with intent to carnally know a feméle minor but 


guilty of indecent acts-children, This appeal followed. 
ARGUMENT 


INDECENT ACTS-CHILDREN, SECTION 22-3501(a), IS NOT A 
LESSER OFFENSE NECESSARILY INCLUDED WITHIN SECTION 22-501, 
ASSAULT WITH INTENT TO COMMIT RAPE, 


At page five of this Court's decision in the instant 
case, it quotes Rutkowski vs. United States, 149 F.2d 481 
(6th Cir, 1945): 


There may bo larceny without robbery, but there can bo 

no robbery without larceny, for robbory includes 

larceny. 
This Court continues: 

Paraphrasing this language, there may be an indecent 

assault on a child without intent to commit carnal 

eae ta Se but there can bo no assault to commit 

carnal owledge without an indecent assault. 

One factual situation should bo sufficient to demonstrate 
the error in this latter proposition. Not too long ago a 
young man was indicted in the United States District Court 
for the District of Columbia under the charge of assault 
with intent to commit rape. (For purposes of this argument, 
wo will assume tho complaining witness was one day under six- 
toon years of age.) After attompting to pick her up one 
evening at around midnight, and her refusal, he put a knifo 
to her back and forced her onto a parking lot and against 
the wall of an adjacent building. He then placed the point 


of the knife against hor throat, instructed her to lio down, 











(4) 
and advised her of his intent to have sexual intercourse with 
her, She pleaded with him and was overheard by a tenant in 
the adjacent building. Police were called and arrived in 
time to save her from the intended attack, The only "touching" 
consisted in his putting the knifo against the victim's 
throat, 

Was the crime of indecent acts-children committed? The. 
appollant says "No", The only theory which would support tho 
conclusion that indecent acts-children was committed is that 
his statement of intent to the victim plus tho placing of tho 
knife against her throat were sufficient to compriso tho crimo 
of indecont acts-children, But this doos not support tho con- 
clusion that indocont acts-childron is a necossarily includod 
offonse within assault with intont to carnally know a fomalo 
minor, It moroly shows that tho same act may be punishablo 
undor two soparato and distinct statutos. A defondant may bo 


convicted of spocding, driving while drunk, and reckloss 


driving, but none is necossarily included in tho othor, and 


the defondant may bo convictod undor the throo difforont 
statutes. In tho circumstancos in tho instant caso, tho 
defondant, it is said, could not bo indicted under Scctions 
22-3501(a) and 22-501. Thompson vs, United Statos, 97 App. 
D. C, 116, 228 F.2d 463, 

Let us chango tho factual picturo slightly, Tho dofon-- 
dant and a friond aro following a girl in tho abovo situation. 
Tho defendant says to his friond: "I am going to rapo that 
girl." Ho catchos up with hor, puts a knifo to her back and 
says, without more, "turn into this alloy." Whoroupon an 
officer walking out of tho alloy arrests him, Tho dofondant 
confossos his intont to commit rape which confession is cor- 
roboratod by his friond. ‘Was tho crime, indocont acts-chil- 
dron, committod? Obviously not. It should bo cloar that 


whilo indocont acts-childron may be commitod during tho 











(5) 
courso of an assault with intont to carnally know a fomalo 
minor, it is not nocossarily includod within that crimo, 

Tho above discussion, as doos this Court's opinion, 
procoods without any offort at dofining tho phraso "nocos- 
sarily included offonso," Tho Court says thoro can bo no 
robbory without larcony, thorofore thore can be no assault 
with intont to carnally know a fomalo minor without indocont 
acts-childron, The gap in logic is bridgod by intuition. 

Tho roason larcony is nocossarily includod in robbory 
is that it is impossible to provo robbory without proving 
larcony. Larcony is an ossontial olomont of robbery which 
must bo provod by tho govornment to support a conviction of 
robbory. Similarly, second degroo murdor and manslaughtor 
aro ossontial olomonts of tho crimo of first dogroo murdor 
which tho govornmont must provo to support a conviction undor 
& chargo of first degroo murdor, And so it is with ovory 


nocossarily includod offonso. 


To bo a nocessarily includod offonso within a groator 


crime, tho lessor crimo must, in itsolf, comprise one or more 
of tho olomonts of the groator crimo, but not all, and must 
not contain additional olomonts which aro not roquirod to ho 
provod in the groator crimo. In Hammond vs. Unitod Statos, 
75 U.S. App. D. C. 897, 127 F.2d 752, this Court, in a por 
curiam docision said: 

In ordor to mako out a caso of assault with intont 

to commit rapo, it is ossontial that tho evidenco 

should show boyond a roasonablo doubt (1) an as~ 

sault, (2) an intent to have carnal knowlodgo of 

tho fomalo, and (3) a purposo to carry into offoct 


this intont with force and against tho consent of 
tho fomalo. 


In the Hammond caso thoro was ovidonce to tho offoct 
that tho dofondant had, in fact, fondlod tho victim, In tho 


circumstancos of that caso thon, it can bo said as a mattor 








(6) 


of law that ovidonce as to an accusod's fondling his victim 
in a caso whore ho is chargod with assault with intont to 
commit rapo, may be introduced, but it is oqually cloar that 
tho fondling is not an olomont of tho crimo. And, if fondling 
a fomalo minor is a crimo, tho dofondant should bo indictod 
for that crimo, But ho cannot bo found guilty of that crimo 
as a nocossarily includod offonso in assault with intont to 
carnally know a fomalo minor, since it is not ono of tho 
clomonts tho govornmont must provo to establish that crimo. 

A caroful roading of Jamos vs. Unitod Statos, 238 F.2d 
681 (9th Cir, 1956), will show that tho abovo dofinition is 
usod in that caso although not stated in thoso prociso toms. 
If this dofinition is used, thon it will bo notod, that in an 
indictmont undor any groator crimo, tho dofendant may bo log- 
ically, logally, and conclusivoly presumod to know that ho 
must bo proparod to dofond against oach lossor crimo within 
tho crimo chargod, for suroly ho must be hold to know tho 
olomonts of tho groator crimo, tho crimo undor which ho has 
boon indictod, It may bo that in many, if not most factual 
situations supporting an indictmont undor assault with intont 
to carnally know a fomalo minor, tho dofondant passos through 
tho indocont acts-childron statuto, but, as has boon shown, 
tho constituont olomonts to support 4 conviction undor in~ 
docent acts-childron are not essontial to tho proof of as- 
sault with intent to carnally know a fomalo minor. If, in 
fact, tho dofondant passed through Soction 3501(a), indecont 
acts-childron, on his way to Soction 22-501, assault with 
intont to carnally know a fomaloe minor, then ho should bo .. 


indictod undor both soctions. It doos not follow that it is 


impossible to roach 22-501 without passing through 22-3501(a). 








og ee eA) 


The Thompson caso, supra, should bo rovorsoed insofar as it 
holds to tho contrary. 

Whoro any two crimos havo tho rolationship that ono is 
nocossarily includod in tho othor, this rolationship oxists 
as a mattor of law at all timos. Tho rolationship oxists 
even though, in a givon factual situation, thoro may not bo 
ovidonco to support tho lossor includod offonso, Tho indocont 
acts-childron soction of tho Millor Act proscribes immoral 


conduct against a malo minor, If a person can commit an act 


upon a malo which is proscribod by Soction 22-3501(a), doos 


it not follow that tho conduct proscribod by that section 
is not nocoessarily includod in assault with intent to car- 
nally know a fomalo minor? In othor words, tho conduct 

proscribod by Soction 22-3501(a) is not conduct which must 
bo provod to ostablish assault with intont to commit rapo. 

ASSUMING THAT INDECENT ACTS-CHILDREN IS AN OFFENSE NECES-- 
SARILY INCLUDED WITHIN THE GREATER OFFENSE OF ASSAULT WITH 
INTENT TO RAPE, THERE WAS INSUFFICIENT EVIDENCE TO SUPPORT A 
VERDICT OF GUILTY OF INDECENT ACTS~CHILDREN, 

Sinco tho Court found no "“morit" in this quostion, it 
apparontly folt that a briof rocitation of tho facts was un- 
nocossary. As indicatod abovo, tho tostimony of tho con- 
plaining witnoss, if boliovod, showod a vicious assault with 
intont to commit rapo. Appollant asks “what ovort act short 
of actual carnal knowledgo was missing in tho conduct dos- 
cribed by the complaining witnoss which would havo shown an 
intont to carnally know tho child?" Or, "What ovort act was 
porformed that showod morely intont to commit an indocont 
act?" 

Tho jury could not say, nor can this Court. To havo 
submitted tho instruction on indocent acts-childron in tho 
circumstancos of this caso was to invito tho shoorost specu- 


lation on the part of tho jury. Tho intent of tho defondant 








could only bo inforrod from his ovort act, if bolioved, It 
is obvious that tho instruction on indecont acts-childron 
rosulted in a compromiso vordict of tho sort which is ob- 


noxious to most fair-minded non, 


It follows from what has boon said, that while 
tho jury had tho powor to rofuso to find any fact 
rogardloss of how cloarly it may appoar to a judgo 
to havo boon provod, tho ju doos not, so to spoak, 
havo tho right to find a fact an en rofuso to 
rondor tho vordict which such a findi noecossaril 
rogquiros. 8 is manifost, moroiful or weak jurors, 
may disrogard ovon ovorwholming proof of culpability 
and acquit ontiroly or convict of a lowor crimo than 
tho ovidonce roflocts. But that, it has boon cor- 
rootly observed, is "thoir rosponsibility and nt 
tho court's." (citing casos) Thoro is probably no 
way to provont or Pua re against this, but cortainly 
a court should avoid doing anything such as subnit- 
ting lower crimos in an inappropriate caso that would 
constitute an invitation to tho jury to foroswoar 
its duty and return a compromiso or othorwiso un- 
warrantod vordict, Or, to oxpross tho mattor in 
somowhat difforont torms, tho jury's powor to dis- 
penso morcy, by favoring tho dofondant, dospito tho 
ovidonco should not bo allowed so to dominato tho 
trial procoodings as to impodo or intorforo with a 


jury's primary fact-finding function, Tho principlo 

accordingly evolvos that tho submission of a lossor 

BOE TOO or an includod crimo, is justifiod only whoro 
8 


thoro some basis in tho ovidonco for finding tho 

acousod innocont of tho highor crimo, and yot guilty 

of tho lowor ono (citing casos). Tho submission, 

in such a caso, porfoms a function usoful to tho 

dofondant and intolligiblo to tho jury. Tho trial 

court may not, howovor mit tho jury to choose 
woon t C cha d_and somo loss offonso 

whoro tho ovidonco ossontial to support a vordict 

of guilt of tho lattor nocossarily provos tho guilt 

of tho groator crimo as woll. 


that sta horo is no sis in tho ovidonco for 
difforontiating botwoon th voral offonsos, an 
no warra for submittin n t+ that chargod in 
th nd nt. 

uc gs tho caso boforo us, Tho ovidonco of- 
forod on behalf of tho pooplo mado out a cloar 6aso 
of attomptod robbory; that adduced by tho dofondant, 


a simplo and cohosivoe defonso, which, had it boon 
accoptod by tho jury, would havo rosulted in thoir 


comploto oxonoration. Pooplo vs. Mussendon, 308 N.Y. 
o88. 127 Neko od Soi, (Emphasis addod) 








ASSUMING THAT (1) INDECENT ACTS-CHILDREN IS A LESSER 
OFFENSE NECESSARILY INCLUDED WITHIN THE GREATER OFFENSE OF 
ASSAULT WITH INTENT TO COMMIT RAPE. AND ASSUMING FURTHER (2) 
THAT THERE WAS SUFFICIENT EVIDENCE TO SUPPORT A GUILTY VERDICT 
UNDER INDECENT ACTS-CHILDREN, TH TRIAL COURT ERRED IN ITS 
FAILURE TO INSTRUCT ON SIMPLE ASSAULT AS A LESSER OFFENSE 
NECESSARILY INCLUDED IN BOTH ASSAULT WITH INTENT TO COMMIT 
RAPE AND INDECENT ACTS-CHILDREN. 

In tho light of tho Court's holding, this issuo may bo 
rophrasod thusly: 

Will an appollato court rovorso whon tho trial 
judgo fails to instruct on an ossontial quostion of 
law whoro such instruction was not roquostod by 
dofonse counsol whothor for roasons of stratogy. 
ignoranco or poor monory? 

Quostions which an appollato court will rofuso to roviow 
whon allogod as orror for tho first time on appoal aro linit- 
loss. Thoy includo quostions as to alibi, ontrapmont, any 
thoory of dofonso, Yias, quostions arising undor Rulo 5(a)}, 
Fodoral Rulos of Criminal Procoduro, otc, Howovor, as to 
ossontial quostions of law upon which the trial judgo fails 
to instruct tho jury, thoy ero a difforont mattor, 

In Kinard vs. Unitod Statos, 68 U.S. App. D.C. 250, 

96 F,2d 522, 1938, tho trial judgo advisod tho jury that 
manslaughtor was an offonso nocossarily includod in murdor, 
but took that issuo away from tho jury and instructod that 
thoy could not find tho dofondant guilty of manslaughtor. 
No oxcoption was takon to tho instxuction, This Court ro- 
vorsod by a forcoful opinion, stating at pago 254: 
Although no oxcoption was takon by appollant 

to tho chargo whon it was givon, it is our duty, 

novortholoss. as an appollato court, to corroct 

any orror projudicia} to him, ospocially in a 

capital caso, or othor caso whoro tho crimo chargod 

is of a sorious charactor. 

If it is not tho Law that a trie] judgo -ust instruct on 


ovory offonso nocossarily includod within tho offonso chargod 


whoro thore is evidonce sufficiont to support a conviction 


undor tho lossor offenso, thon it should bo, and for sound 
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roasons of public policy. 

From tho viowpoint of tho dofondant, ho has tho right 
to bo convictod only of a crimo which has boon provod against 
him, Ho should not bo tho victim of tho dilomma in which a 
jury is placod whon it must find him guilty of tho "groator 
crimo" or not guilty. From tho viowpoint of socioty, it 
should bo protoctod from tho samo dilomma in which tho jury 


may bo placod by an all or nothing instruction, 


FAILURE TO INDICT THE DEFENDANT UNDER SECTION 22-3501( a). 
INDECENT ACTS-CHILDREN, THE OFFENSE OF WHICH HE WAS FOUND 
GUILTY, WAS A VIOLATION OF HIS CONSTITUTIONAL RIGHT TO BE 
"INFORMED OF THE NATURE AND CAUSE OF THE ACCUSATION" (U.S. 
CONST, AMEND. VI), AND THE RIGHT TO BE INDICTED BY A GRAND 
JURY (U.S. CONST, AMEND. V). 


This quostion is tho othor sido of tho first issuo 
couchod in constitutional toms. If indocont acts-childron 
is not a nocossarily includod offonso in assault with intont 
to carnally know a fomalo minor, thon obviously tho do fondant 
was not apprisod of tho naturo of tho chargo against him with 
sufficiont cortainty as to onablo him to proparo 4 dofonso. 

SECTION 22-3501(d), D. C. CODE, 1951 ED., IS UNCONSTI- 

TIONAL ON ITS FACE AND AS APPLIED, AS VIOLATIVE OF THE DUE 
ROCESS CLAUSE OF THE FIFTH AMENDMENT IN THAT IT IS VAGUE 
AND UNCERTAIN WITH THE RESULT THAT NO STANDARD IS PROVIDED {0 
DETERMINE WHETHER PERSONS WHOSE CONDUCT MAY BE IDENTICAL 
SHOULD BE INDICTED UNDER SECTION 22-3501 OR SECTION 22-501, 
ei THEREFORE, LENDS ITSELF TO HIGHLY DISCRIMINATORY PRAC— 
TICE, 

Sootion 22-3501(d), D. G. Godo, 1951 Ed,, tho soction 

undor considoration statos: 


The provisions of this soction shall not apply 
to tho offonsos covorod by Soction 22-2801, 


Soction 22-2801 is tho rapo statuto for tho District of 
Columbia, Soction 22-3504(0) statos: 
This soction shall not apply to an individual 


in a criminal procooding who is chargod with 
rapo or assault with intont to rapo. 
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By including Soction 22-2801 in Subsoction 22-3501(d) 
and by omitting from Soction 22-3501(d) any roforonco to 
Soction 22-501 (which proscribos assault with intont to 
carnally know a fomalo minor) it is nocossary to inguiro 
whothor Congross i»tondod that tho provisions of Soction 
92-3501 woro intondod to apply to porsons indictod undor 
Soction 22-501, If this was not intondod, why was not Soc- 


tion 22-501 includod in Soction 22-3501(a)? If it was in- 


tondod, who is to mako tho docision undor which statuto an 
accusod should bo indictod whon his conduct is covorod by 
both Soction 22-501 and Soction 22-3501(a)? Is it to bo 
tho District Attornoy, tho arrosting officor, tho dosk 
sorgoant? 

Whonovor ono *transaction" may bo said to violato two 
or moro crimos, it must bo notod that from tho singlo tran- 
gaction, tho roquirod intont may hbo inforred to satisfy cach 
of tho statutos undor which tho accusod may bo found guilty. 
For oxamplo, a porson driving at an oxcossivo rato of spood 
on a city stroot, whilo drunk, may bo found guilty of spood- 
ing, driving whilo drunk, and rockloss driving. But can it 
bo inforrod from tho singlo transaction involvod in this 
caso that tho dofondant intondod assault with intont to car- 
nally know a fomalo minor and indocont acts-childron? 

Tho option givon tho govornmont in tho drunkon driving 
caso as to what, whoro, and how much to indict for, doos 
not oporato to tho projudico of that dofondant in that sit-- 
uation, Tho option to indict undor Section 22-2801 or 
Soction 22-3501(a) places in tho hands of tho District 
Attornoy a dovico which may bo usod viciously, capriciously 


and arbitrarily; it providos no standard, no guido for tho 
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dotormination of which statuto should bo usod. 

Younger was indictod undor Soction 22-501, Simultan- 
cously tho door to the bonofits and privilogos of tho Iliillor 
Act slammed shut, Ho was found not guilty undor Soction 22-501, 
but guilty undor Soction 22-3501(a). Howovor, tho door ro- 
mainod shut, Whoroas if ho had boon indictod for tho crino 
undor which hoe was found guilty, concoivably ho might not bo 
today a convictod folon. Tho discrimination allowod by this 
soction is not only unroasonablo, it is appalling. An ac- 
cusod indictod undor Soction 22-3501(a) is tormod a "pationt"; 
criminal proacedings aro stayed; ho rocoivos tho finost nedi- 
cal troeatmont tho community can afford; upon his roloaso from 
St. Elizaboths he may go froo with no criminal rocord; if 
triod and found guilty, ho facos a maximum of ton yoars in 
prison, 

An accused indictod undor Soction 22-501, chargod with 
the idontical conduct facos a trial; if convictod hbocomos a 
folon; and may sorve a maximum sontonce of fiftoon years. 

He is affordod no modical troatmont. Not to be ovorlookod 
aro tho rights of the public, Is not tho public bottor 
sorvod by having such porsons troated for an indotorminato 
poriod and curod, rathor than boing placed in a prison 
whore, upon roloase, they aro onco mow freo to vont thoir 
uncontrolled and uncured soxual compulsions, Tho District 


Attornoy, unjor tho holding in this caso nocd neveriindict 


undor Section 22-3501(a) but may indict undor Soction 22-501 


thoreby intontionally, or inadvortontly, rendering tho benc-: 
fits undor Titlo 2 of tho Millor Act a nullity. 
Left unanswered by the Court's opinion is the question 


whothor an accused indictod under both Section 22-501 and 
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Section 22-3501(a) is entitled to the benefits of Title 
2 of the Act, 

SECTION 22-3504(e) IS UNCONSTITUTIONAL ON ITS FACE AND 
AS APPLIED AS VIOLATIVE OF THE DUE PROCESS CLAUSE OF THE 
FIFTH AMENDMENT IN THAT IT. ARBITRARILY DISCRIMINATES AGAINST 
SEXUAL PSYCHOPATHS INDICTED FOR RAPE OR ASSAULT WITH INTENT 
TO COMMIT RAPE WITHOUT REASON OR JUSTIFICATION. 

Section 22-3504(a) sets up the initial proceedings for 
treatment of persons other than defendants in a criminal 
proceeding who are sexual psychopaths. Subsection (b) pro-~ 
vides the initial steps for persons who are defendants in 
any criminal proceeding. It is from this latter group that 
the defendant has beon arbitrarily excluded by the provisions 
of Section 22-3504(e), the section in issue here, 

The underlying "reason" provided by the Miller committoe 
in its roport with respect to the section in question ap- 
poars on pago 4 of that report. 

Excludod from the oporation of Title 2 are 

persons indicted for, or charged by information 

with, rape or assault with intent to rapo. This 

exclusion appears because of tho bolief that 

Titlo 2 may serve as a loophole for persons 

indicted for, or charged by information with, 

these serious offenses. (H. R. Rop. No, 1787, 

80th Cong., 2d Sess. (1948). 

(1) Is it roasonable to charactorizo the “humane and 


practical approach to the probloms of persons unablo to 


control their sexual emotions" (H. R. Rep., supra, p. 4) 


as "loopholes"? 

(2) Is it reasonable to afford this "loophole" to persons 
who may violato Section 22-3501(a) in a most vicious man-: 
nor but without intont to commit rape? Conceivably the 
attack might rosult in murdor, but the provisions of Title 
2 would still bo available to such an accused if he wore a 
soxual psychopath and not indicted for rape or assault with 


intont to commit rapo. 
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(3) Is it reasonable to provide a "loopholo" to persons 
charged with sodomy of a minor, obviously a moro obnoxious 
and more sorious crimo than assault with intent to commit 
rape since it carries a twonty yoar maximum ponalty. 
(Soction 22-3502, D, C, Codo, 1951 Ed.) 
(4) Section 22+3503 dofines a sexual psychopath as: 

eeee& porson, not insano, who by a course of re- 

poatod misconduct in soxual matters has evidenced 


such a lack of power to control his soxual impul- 
ses as to bo dangorous to other persons bocause 


ho is likoly to attack or othorwiso inflict in- 

his dosiro. phasis addoe 

Is it roasonable to deny the bonefits of Titlo 2 of 
the Act to those porsons who best fit this very definition? 
Is it reasonablo to dony this treatment to porsons who ob- 
viously noed it most? 
(5) Is it roasonable to provide troatmont in a montal 
institution for an indetorminato poriod for persons less 
likoly to inflict sorious physical harm upon their victims. 
but to sontonce the moro dangerous porsons for a fixed poriod 
of timo who, upon their rolease from prison, aro free once 
more to vent thoir uncontrollable sex compulsions upon tho 
public? It should be observed that none of the statos 
whose statutes wore consulted by tho committoe havo incor- 


porated a section such as Soction 22-3504(0) in thoir 


sexual psychopath acts. (H. R. Rop. supra, P. 4) 


(6) It should bo noted furthor, that Drs, Ovorhulser and 
Karpman, as woll as the District Attornoy, opposed tho in- 
clusion of Subsection (o} in the Act (H. R. Rop. supra, 

p. 6). Thoy went along with it merely bocause, ovon as 
writton, tho Miller Act was considerod bottor than nothing. 
(7) If it is not tho law, it is at least tho policy of 


tho trial judges of this jurisdiction to advise jurios in 
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criminal cases that an indictmont is not ovidonce against 
the dofondant, but moroly a mothod by which a dofondant 
is apprisod of tho crimo with whieh ho is chargod., Yot, 
a moro indictmont under rapo or assault with intent to com~ 
mit rapo is sufficiont to foresloso the humano troatmont 
affordod litorally ovory othor sexual psychopath in tho 
District of Columbia, Actually, tho determination of the 
nature of the offense is made by the District Attornoy's 
office, hardly the safest place to rest the fate of an 
accused, That offico must invariably push for tho highost 
dogroo of a crimo which it may roasonably oxpect to provo. 
Thore ig also the loss noblo motivo that if onough mud is 
thrown against tho wall, somo of it will stick. 

Evon if this Court should approve tho novel concopt 
of presumption of guilt which undorlios the philosophy cof 
Soction 22~3504(0), how can it countonance tho Machiavol-: 
lian machinations to which tho statute may lend itsolf such 
as occurred in this case? Horo Younger was indictod undor 
Section 22-501, assault with intont to carnally know a 
femalo minor, Simultanoously tho door to Titlo 2 of tho 
Millor Act slammed shut, But ho was found not guilty undor 
Soction 22-501, and guilty undor Section 22-3501(a). Tho 
door romains shut, 

Would this Court uphold a statute which declared that 
the defenso of insanity horotoforo available in all criminal 
proceedings, shall hereinafter be unavailable to persons 
chargod with rapo or assault with intent to commit rapo, 
for the reason that it appears that this defonse has boon 
used as a loophole by persons so charged? Would such a 


statute bo any less discriminatory than the ono undor son- 


sidoration? It is doubtful that any sfatute anywhoro is 
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botter calculated to discriminato against a dofondant in 
& oriminal proceeding and at tho samo time prove to bo as 
ill-concoivod and ill-considered from the point of viow 


of public safoty,. 


Respoctfully submitted, 


We fred WARY shen 


WILFRED MILOFSKY 
Attorney for appollant 
(appointed by this Court) 
1424 K Stroot, N. W. 
Washington 5, D, C. 


CERTIFICATE OF GOOD FAITH 
I, Wilfrod Milofsky, do horoby cortify that the fore- 
going Potition for Rehearing on banc is presented in good 
faith and not for purposos of delay. 
We bed Mes ley 


WILFRED MILOFSKY 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 

1. Is not a Miller Act violation a lesser included offense of 
assault with intent to rape a child ten years old? 

2. Where the evidence showed that appellant took down the 
child’s panties, raised her dress, took out his penis, and laid on 
top of her, was not such evidence sufficient to support a convic- 
tion for Miller Act violation? 

3. (A) Where no instruction for simple assault was re- 
quested in the trial court, does not an objection on appeal to 
its omission come too late? 

(B) Under the circumstances as set forth in appellee’s ques- 
tion 2 above, is it not true that such evidence would not have 
justified an instruction for simple assault even if requested? 

4, (A) Did not the indictment charging assault with intent 
to rape, which offense contains as a lesser included offense a 
Miller Act violation, give appellant notice as to both? 

(B) Since appellant’s defense was alibi and categorical denial 
of any touching of the child whatsoever, is it not true that 
appellant was not misled in his defense against the indictment? 

5. Is it not true that Section 3501 (d) of Title 22 is consti- 
tutional? 

6. Is it not true that Section 3504 (e) of Title 22 is consti- 
tutional? 

m 
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Arguments: 
L. An indecent act on a child is a lesser included offense of as- 
sault with intent to rape 
II. There was sufficient evidence to support the verdict 
III. An instruction on simple assault was neither requested nor 
justified by the evidence 
IV. The indictment charging assault with intent to rape, which 
offense contained the lesser included Miller Act offense 
gave appellant notice as to both 
V. Section 3501 (d) is neither vague and uncertain, nor uncon- 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14684 


Grorcs G. YOUNGER, JR., APPELLANT 
v. 


Unrrep Srates or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On January 13, 1958, a two count indictment was filed in the 
District Court charging appellant with assault with intent to 
rape (D. C. C. 22-501) and petit larceny (D. C. C. 22-2202) 
(Crim. No. 25-58) (R. 659). A plea of not guilty was entered 
by appellant on January 17, 1958 (R. 660), and trial by jury 
commenced on May 27, 1958 (R.1). During the course of the 
trial, a judgment of acquittal was granted as to the petit larceny 
count (R. 357, 360-61). 

The trial 

Paulette L. Scott, ten years old at the time of trial (R. 17), 
testified, that on November 24, 1957, appellant visited her 
home at number two T Street, N. W. (R. 17). According 
to the child, appellant was a frequent visitor at the house, and 
came there often to go to work with her father (R. 44). Dur- 
ing that day, there came a time when appellant took the girl 
and her younger brother and sister, aged three and four re- 
spectively, to her aunt’s house (R. 22-23). This is corrobo- 
rated to some degree by appellant (R. 475, 477). 

(1) 





the return trip 
touched the child under 
ing home, Paulette told her mother, Mrs. Wingard, 
). Mrs. Wingard testified that she “didn’t 
ays come around 


of it. T am not a person to 
(R. 260). Later, Mr. Wingard, the ild’s stepfather, was 
informed, and said ‘he didn’t think [appellant] meant any 
harm in it” (R. 262). 
At approximately 3: 00 P. M., 
the company of appellant : 
employmen 
474). 


and “was being held 

pellant, after 
to his street 

clothes and left the terminal (R. 

Mrs. Wingard testified, that at 

appellant returned to her house (R 

twenty-five minutes later, appellan 

told there was none, 

would go to the store (R. 168, 26). 

to her testimony, she was gone “about not quite ten minutes” 


the house, little Paulette was 
i process of prepar- 
$ younger brother 


+ push 
(R. 28). The events that 
followed are then described *n this colloquy between the prose- . 
cutor and the child Paulette (R. 28-30): 
Q. Did the defendant, Mr. Younger, go in that (bed) 
room? 


four year old from the 
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_A. Yes, and I tried to go out and he pushed me on 

the bed. 

Q. You say he pushed you on the bed? 

A. Yes, and I started crying and he hold my mouth 
80 I couldn’t scream. 

Q. Now why were you crying, Paulette? 

A. Because he was doing something to me. 

Q. What did he do to you, Paulette? 

A. He pulled my pants down and pulled up my dress 
and took something out of his pants. 


& * * * * 
Q. What do you mean, “he took something out of 
his pants”? 
A. He took something out that looked like my little 
brother’s only a little longer. 


* * * e * 


Q. After he did this did he do anything else to you? 
A. Yes. He laid on top of me and my mother walked 
in and he offered me fifty cents and my mother told 


him to get out. 

Mrs. Wingard returned to the house (R. 169). She heard 
Paulette crying (R. 169). The child’s mother proceeded to 
the bedroom and pushed open the door (R. 169-170). As 
' the witness testified (R. 170): 

When I pushed the door, Younger raised up off the 
bed with my daughter and she broke from him and run 
to me and grabbed me around the waist and she kept 

' erying. 

+ & * + * 
I said, “Well what are your pants doing open.” Just 
like that. 


Mrs. Wingard went on to describe the scene. She stated 
that in addition to appellant’s pants being open, his privates 
were exposed (R. 170), and as he rose from the bed appellant 
pulled the front of his pants, “trying to get his personal be- 
longing in” (R. 175). The mother further testified, that on 
jumping “off the bed to come to me, she (Paulette) was pull- 
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ing her underclothes up” (R. 175). Mrs. Wingard also cor- 
roborated the child’s testimony in regard to appellant’s fifty 
cent offer (R. 178). 

The mother notified her husband, and sometime later, the 
police (R. 184)2 Mr. Wingard came home between 9 and 
9:30 P. M., although he ordinarily would not have returned 
home until midnight (R. 539). He was informed by his wife 
as to the details of the events (R. 257). Apparently, neither 
Mr. nor Mrs. Wingard knew appellant’s exact address (R. 184- 
185, 530). They waited, therefore, to see a young man named 
Cephas Chandler who had knowledge of it (R. 184, 530). Mr. 
Wingard wanted to go to the police (R. 339). According to 
his wife’s testimony, he stated that it was “best to let the police 
take care of it” (R. 339). Mrs. Wingard, however, wished to 
see Younger first (R. 339). 

During the conversation at Younger’s home, Mrs. Wingard 
inquired regarding her missing money (R. 334), but according 
to her husband, testifying as a rebuttal witness, no mention 
or demand was ever made of appellant for a larger sum (R. 
533). Appellant testified to the contrary (R. 483), as did two 
other defense witnesses, one of whom was appellant’s wife 
(R. 384, 406). 

Sometime after midnight the family proceeded to number 
two precinct (R. 184). Young Paulette was then questioned at 
her home by two officers (R. 110). Although uncertain as to 
the exact date, the girl then testified that she subsequently vis- 
ited the police station and spoke with the same officers (R. 115- 
116). 

During the course of Mrs. Wingard’s testimony, the follow- 
ing colloquy took place (R. 191-193) : 

Mr. Smrruson. Mrs. Wingard, did there come a time 
that after all these events that the defendant came to 


see you regarding this case. 


*7t was at this point that Mrs. Wingard found her purse containing 
fifty-two dollars in cash and a fifteen dollar money order missing (R. 181, 
183). The purse was later recovered, apparently in the back yard. of the 
premises, with the cash money missing (RB. 186-188). Considerable testi- 
mony was offered regarding this matter, but will not be treated, since, 
as stated earlier, a judgment of acquittal was granted as to the petit 
larceny count (R. 357, 360-61). 








Mrs. Wincarp. Yes; he did. 


* * * 


The Court. Where? Here? 
Mrs. Wrncarp. Right here in this building. 


+ * + * * 


Mr. Smrruson. Now what did he say to you with 
regard to this case at that time? 

Mrs. WincGarD. He asked me could he talk to me and 
give me some money to drop the case. 


Apparently a second attempt to pay money to Mrs. Wingard 
was made by appellant (R. 318): 
A 


* * * * 


Mr. Mmorsky. I believe you stated yesterday, Mrs. 
Wingard, sometime in May, the defendant attempted 
to bribe you or persuade you to prosecute this case. 

Mrs. Wincarp. He did. He came to my home. 


* * * * * 


Mr. Mitorsxy. Didn’t you state on direct. examina- 
tion that he approached you in this Court? 

Mrs. WincGarp. He approached me in the Court first 
and after I didn’t talk to him he came to my house.” 


*Counsel for appellant notes in his brief (Br. 6), that Mrs. Wingard 
reported at least the first of the two incidents to a police officer, Sergeant 
Elliott, who was present at the time. Counsel then concludes apparently 
from the testimony (R. 321-322), that the officer advised Mrs. Wingard 
“that she could accept it if she wished, but that he. could not recommend 
it” (Br. 6). This conclusion appears to be somewhat erroneous. Counsel 
also finds it “interesting to observe that although Sergeant Elliott was 
announced as a witness who would take the stand, the government closed its 
case without calling upon him” (Br. 6). For the purpose of clarity the 
following cross-examination by Mr. Milofsky of Mrs. Wingard is presented 
(R. 321-322) : 

“Q. Didn’t it occur to you to tell the Sergeant that the defendant in this 
case had attempted to bribe you? 

“A. I told him. 

* e * » 

“Q. What did the Sergeant say? 

“a, He didn’t say anything on it. He just told me I shonidn’t. 

“Q.. He advised you not to take the bribe? 

“A. He told me it was.strictly up to me and if it was hin, be wouldn't. 


492868—59——-2 
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Appellant’s defense was an admixture of alibi and denial 
of the acts of molestation. He denied both putting his hand 
up the child’s dress when in the cab (R. 477-78), and touching 
her while in the house (R. 479-480). He admitted being in 
the premises at about 2:40 P. M. on the date in question 
(R. 471), and further admitted taking Paulette and the other 
children for the trips in the cab (R. 475, 477). Appellant also 
admitted being alone in the house with the children, after 
leaving Mr. Wingard at work, and allegedly after the children 
had been brought back by him from their aunt’s home (R. 478). 
Appellant testified, however, that his being alone with the chil- 
dren at the house occurred at an earlier hour than that testi- 
fied to by Mrs. Wingard (R. 480-81). At 7:05 P. M., the time 
Mrs. Wingard placed him alone with the children (R. 167-168), 
appellant alleged that he was with one Martin Van Stewart, 
in the home of the latter’s cousin (R. 481-82). 

He offered contradictory evidence as to why Mrs. Wingard 
left the premises. Appellant testified that Paulette’s mother 
requested him to watch the children while she got a drink of 
whiskey (R. 479). Mrs. Wingard, as set forth earlier, testified 
that she left the premises to obtain beer for appellant (R. 168). 
Appellant agreed, that Mrs. Wingard was absent for somewhat 
less than ten minutes (R. 479; Cf. R. 169). 

Appellant traced his alleged movements during the course 
of the date in question (R. 470-82). 

These movements were corroborated, although not without 
some confusion (R. 374-75; Cf. R. 372 and R. 408; Cf. R. 463 
and 480-81), by a number of appellant’s friends and associates, 
including his wife. (Roosevelt Robinson, R. 363; Martin Van 
Stewart, R. 367; Luke Lassiter, Jr., R. 382; Ralph E. Hoover, 
R. 393; Mrs. Estelle Wingard, R. 400; William T. Wilkes, R. 
463). 

“Q. Sergeant Euiott told you if you wanted to take the drive it is al 
right, but he wouldn't recommend it. 

“a No; I didn't say it Uke that. 

“The Court. Well, what did he say? 

“A. When I told Sergeant Elliott about Mr. Younger offering me money 


he told me, he said it would’t be right. The only thing he said. He didn’t 
tell me to do it or not to do it. {Emphasis supplied.]” 
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On June 4, 1958, appellant was found guilty of taking in- 
decent liberties with a minor child in violation of D. C. C. 22- 
350 (a) (R. 617, 622). A motion for new trial was filed on 
June 11, 1958 (R. 620-657, 663), and denied.on June 30th 
(R. 680). On July 11, 1958, appellant was sentenced to serve 
a term of imprisonment of sixteen months.to four years (R. 
681). . This appeal followed. 


STATUTES INVOLVED 


Title 22, District of Columbia Code (1951 Edition) Section 
501 provides: 

Every person convicted of any assault with intent to 
kill or to commit rape, or to commit robbery, or mingling 
poison with food, drink, or medicine with intent to 
kill, or wilfully poisoning any well, spring, or cistern 
of water, shall be sentenced to imprisonment for not 
more than fifteen years. 


Title 22, District of Columbia Code (1951 Edition) Section 
3501 provides in pertinent part: 


(a) Any person whoshall take, or attempt to take any 
immoral, improper, or indecent liberties with any child 
of either sex, under the age of sixteen years with the in- 
tent of arousing, appealing to, or gratifying the lust or 
passions or sexual desires, either of such person or of 
such child, or of both such person and such child, or who 
shall commit, or attempt to commit, any lewd or lasciv- 
ious act upon or with the body, or any part or member 
thereof, of such child, with the intent of arousing, ap- 

_ pealing to, or gratifying the lust or passions or sexual 
desires, either of such person or of such child, or of both 
such person and such child shall be imprisoned in a 
penitentiary, not more than ten years. 

(c) Consent by a child to any act or conduct pre- 
scribed by subsection (a) or (b) shall not be a defense, 
nor shall lack of knowledge of the child’s age be a defense. 

(d) The provisions of this section shall not apply to 
the offenses covered by section 22-2801. 
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Title 22, District of Columbia Code (1951 Edition) Section 
3503 provides in pertiment part: 

(1) The term “sexual psychopath” means @ person, 
not insane, who by a course of repeated misconduct in 
sexual matters has evidenced such lack of power to con- 
trol his sexual impulses as to be dangerous to other per- 
sons because he is likely to attack or otherwise inflict 
injury, loss, pain, or other evil on the objects of his 
desire. 

Title 22, District of Columbia Code (1951 Edition) Section 
3504 provides: 


attorney may file with 
of the United States for 
ment in writing setting forth the facts ten 
that such a person is & sexual psychopath. 

(b) Whenever it shall appear to the United States 
attorney for the District of Columbia that any defend- 
ant in any criminal proceeding prosecuted by such at- 
torney or any of his assistants is a sexual psychopath, 
such attorney may file with the clerk of the court in 
which such proceeding is pending @ statement in writing 
setting forth the facts tending to show that such defend- 
ant is a sexual psychopath. 

(c) Whenever it 
defendant in any criminal 
court is a sexual psychopath 
such procedure advisable, direct the 
the defendant to file with the clerk of such court a state- 
ment in writing setting forth the facts tending to show 
that such defendant is a sexual psychopath. 

(d) Any statement fled in a criminal proceeding 
pursuant to subsection (b) or (c) may be filed only (1) 
before trial, (2) after conviction or plea of guilty but 
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before sentencing, or (3) after conviction or plea of 
guilty but before the completion of probation. 

(e) This section shall not apply to an individual ina 
criminal proceeding who is charged with rape or assault 
with intent to rape. 


SUMMARY OF ARGUMENT 


A Miller Act violation is a lesser included offense of assault 
with intent to rape a child ten years old. 

When testimony was elicited to show that appellant took 
down the girl’s panties, raised her dress, took out his penis, 
and laid on top of her, such evidence was abundantly sufficient 
to support a conviction for Miller Act violation. 

Failure to request or object to an instruction in the trial 
court constitutes waiver, and objection cannot be raised for 
the first time on appeal. 

-Even if such request had been made, the instruction would 
not have been justified by the evidence. 

The indictment charging the greater offense gave notice to 
appellant as to the lesser included offense as well. 

In any case, appellant cannot be said to have been misled i in 
his defense, since it consisted of alibi and a categorical denial 
of taking any form of indecent liberties with the child. 

Sections 3501 (d) and 3504 (e) of Title 22 are patently 


constitutional. 
ARGUMENT 


I. An indecent act on a child is a lesser included offense of 
assault with intent to rape 


Appellant asserts that “it no more follows that indecent 
acts—children is a lesser offense necessarily included in assault 
with intent to commit rape than that larceny is an offense 
necessarily included in robbery merely because both involve 
theft” (Br. 19). Appellant continues. “We must inquire 
whether the included offense partakes of the essence of the 
greater. Does it smack of that essential ingredient, necessary 
to constitute the greater? In the crime of assault with intent 
to commit rape, that necessary ingredient is force. Without 
force there can be no assault with intent to commit rape. We 
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note then a fundamental distinction between Sections 22-501, 
assault with intent to commit rape, and 22-3501 (a), indecent 
acts—children. The word force does not appear in the latter, 
nor does the word assault” (Br. 19). 

In Lamore v. United States, 78 U.S. App. D. C. 12, 136 F. 
2d 766 (1943), this Court held larceny to be a lesser included 
offense of robbery. In its opinion, this Court stated (p. 12): 

Robbery was defined by the common-law writers a8 
a species of aggravated larceny. The two offenses were 
described as “intimately connected, the one being in- 
_ eluded in the other.” Thus, in Merriman v. The Hun- 
dred of Chippenham: “It was objected to be no rob- 
bery; there being no force used; but only larceny.” 
* * * Conviction of larceny upon indictment for rob- 
bery was common practice. The question * * * may 
be considered as settled * * * in the uniform practice 
of the courts throughout the United States. [Empha- 
sis supplied in part.] 

Thus, the presence of force (or assault, as the case may be) 
as an element of one offense, does not exclude another crime 
as being regarded as a lesser included offense, simply because 
“such element is not necessary to its commission. Indeed, if the 
very same essential elements were required, there could never 
be a lesser included offense, for both offenses would be one and 
the same. Ordinarily, the factual pattern of a violation of 
Title 22, Section 3501 (a), does involve force and an assault. 
That statute, however, does not contain the element distinctive 
to Section 501, namely an intent to rape. From a practical 
standpoint, a Miller Act (Section 3501 (a)) violation is simply 
a somewhat nonaggravated form of assault with intent to rape, 
for it lacks the more terrible intent found in the latter. Con- 
versely stated, assault with intent to rape is a somewhat ag- 
gravated form of indecent act on & child, just. as robbery is an 
aggravated form of larceny. . 

Robbery is, in part, the taking of another’s property, but by 
force or violence, or as enlarged by our statute, Title 22, Section 
‘2901,-by stealth, from the victim’s person or his immediate 
actual possession. The intent is to steal but in a far more 
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aggravated manner. Assault with intent to rape a child is most 
certainly the taking of indecent liberties with that child,but 
with an intent to take “liberties” beyond fondling and the like. 
The indecent liberties intended to be taken must go to the very 
penetration of the child’s privates by her attacker. | The intent 
is to take indecent liberties but in a far more aggravated man- 
ner. Therefore, the lesser offense here is such ‘that it is “am- 
possible to commit the greater without first having committed 
the lesser.” James v. United States, 238 F. 2d 681, 683 (9 Cir. 
1956). Nelp hse 
Recognition of this relationship between these sex offenses 
has been given by this Court in Thompson v. United States, 97 
U.S. App. D. C. 116, 228 F. 2d 463 (1955). In that case, this 
Court, by clear inference, held that a violation of Section 3501 
(a) was an offense included within Section: 2801 (rape). Itis 
no less clear that the former section is included within Section 
501 as well. Appellant draws attention to subsection (d) of 
section 3501, which states that “The provisions of this section 
shall not apply to the offenses covered by Section 22-2801. 
This Court, in the Thompson case held, however (p. 117): .. 
From a consideration of these provisions, appellant 
argues that Congress intended to keep the provisions of 
§ 22-3501 (a) separate and apart from the provisions of 
§ 22-2801 in order to insure the enforcement of the 
greater offense. The House and Senate Reports having 
reference to the Miller Act make it clear that Congress 
considered the carnal knowledge statute inadequate, 
hence the provisions strengthening the laws as they re- 
late to sex offenses against children. om 
This Court then went on to say (p. 117): = 


There is no reason why the two counts cannot be 
joined if the jury is told, as it was here, that it could 
not find the defendant guilty of both counts and could . 
find him guilty of the Miller Act violation only if he 
was found not guilty of carnal knowledge. s 


It is obvious, however, that a person charged with several 
offenses growing out of the same general factual circumstances 
may be convicted of both, so long as they are separate and 
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distinct.’ ‘For: example, dual count indictments charging re- 
spectively housebreaking and larceny, murder and rape, arson 
and: embezzlement, may all result in a conviction on both 
counts, each offense being separate and distinct from. the other. 
The law is to the contrary where an indictment charges two 
offenses, one of which is a lesser included offense as to the 
other. Thus, in Evans v. United States, 98 U.S. App. D. C. 
122, 232 F. 2d 379, the count of unauthorized use of a motor 
vehicle was found to be a lesser included offense within the 
count of grand larceny of the same vehicle. Appellant in that 
case. was convicted on both-counts. This Court upheld the 
conviction solely on the ground that concurrent sentences were 
imposed, and the “sentence under the grand larceny count was 
no greater than the Court had the right to impose” (p. 123). 

From the language in the vans case, taken with the lan- 
guage of this Court in Thompson v. United States, supra, it is 
clear that the proper procedure to be followed where two of- 
fenses are charged, one being a lesser included offense of the 
other, is for the trial court, to inform the jury during the course 
of the instructions, that they cannot convict as to both. of- 
fenses. The same procedure is plainly appropos where only 
the greater offense is. charged but the evidence supports an 
instruction as to a lesser included offense as well. 

“In the instant case, the record discloses that the District 
Court properly followed such procedure (R. 612; see also R. 
613): 

Now, should you find the defendant not guilty of the 
first count of the indictment you will then proceed to 
consider an included. offense which is not spelled out 
in the indictment. And that is the offense of taking 
indecent liberties with a child. [Emphasis supplied.) 

, From the foregoing it is clear that a Miller Act violation 
is a lesser included offense within the offense of assault, with 
intent to rape. It is equally clear, that in instructing the 
jury on this matter, the lower court adhered strictly to the 
manner of instruction approved by this Court in Thompson V. 
United States, supra. 
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Il. There was Sufficient evidence to support the verdict 


- Appellant contends that the evidence failed to support the 
verdict. He argues that from the evidence presented, the jury 
could only have concluded that appellant’s actions, as de- 
scribed by the child and corroborated by her mother, consti- 
tuted assault with intent to rape (Br. 23-24). “What single 
act could the defendant conceivably perform which would have 
demonstrated specific intent to commit rape as distinguished 
from the specific intent the jury apparently found to commit 
and indecent liberty?” (Br. 24.) 

The answer is to be found in the District Court’s instruction 
(R. 611). There, the court informed the jury that if appellant 
attempted to penetrate with his penis the person of the child, 
the crime of assault with intent to rape would be complete. 
The testimony of young Paulette and her mother reveals no 
such act on appellant’s part. Appellant pulled the child’s pants 
down, took out his penis, and laid on top of her (R. 28-30). 
These events, as described by the child, were corroborated in 
part by Mrs. Wingard, her.mother (R. 170, 175). Assuming, 
however, that such acts on the part of appellant were sufficient 
to support a jury finding of guilty as to the greater offense, they 
were not bound to do so. The jury could, and did, with such 
facts before them, find no intent to rape on appellant’s part. 
Rather, they properly gave him the benefit of their doubt, and 
concluded an intent to enjoy indecent liberties of a lesser degree 
with the child. The acts described above clearly constituted 
abundant evidence in support of the lesser included Miller Act 
offense. Under such circumstances the instruction of the court 
and the verdict of the jury was proper. Goodall v. United 
States, 86 U. S: App. D. C. 148, 151, 180 F. 2d 397 (1950), 
cert. denied, 339 U. S. 987, 94 L. ed. 1889, 70S. Ct. 1009 (1950). 


Til. An instruction on simple assault was neither requested 
nor justified by the evidence 


Appellant complains that the court in instructing on Sec- 
tion 3501 (a), should also have given an instruction on simple 
assault. The record clearly indicates that no request for such 
instruction was made (R. 614). Under such circumstances, 
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appellant’s objection on appeal comes too late. Moore v. 
United States, —— U.S. App. D. C. —— (No. 14,407; de- 
cided November 20, 1958), at page 4 of the slip opinion; af- 
firmed, sub silentio, Grant v. United States, 102 U. S. App. 
D. C. 418, 254 F. 2d 337 (1958). See also Pitts v. United 
States, 99 U.S. App. D. C. 63, 237 F. 2d 217 (1956); Wyche 
v. United States, 90 U. S. App. D. C. 67, 193 F. 2d 703, 704 
(1951), cert. denied, 342 U. S. 943, 96 L. Ed 702, 72 S. Ct. 556 
(1952), reh. denied, 343 U. S. 921, 96 L. Ed. 1344, 72S. Ct. 773 
(1952). With equal clarity, the record reflects that the failure 
to request the instruction was deliberate in nature (R. 653-54). 

Assuming, however, that such instruction had been re- 
quested, it would have been properly denied. An “instruction 
on a lesser included offense should not be given unless there 
is evidence to justify it”. Goodall v. United States, supra, at 
page 151, citing Burcham v. United States, 82 U.S. App. D.C. 
283, 163 F. 2d 761 (1947). In the present case, all of the testi- 
mony of the young girl and her mother supported a verdict of 
guilty of taking some form of indecent liberties with a child. 
Only the intent to rape remained in doubt. The testimony 


elicited, and set forth earlier, simply did not lend itself to 
justifying an instruction on simple assault. 


IV. The indictment charging assault with intent to rape, 
which offense contained the lesser included Miller Act of- 
fense gave appellant notice as to both 


Appellant contends that his constitutional right to be in- 
formed of the nature and cause of the accusation against him 
was violated. He argues that such violation resulted from 
failure to indict him for the Miller Act offense. This conten- 
tion is without merit. As was held by this Court in Goodall v. 
United States, supra, at page 151: 

Although the indictment charged murder in the first 
degree, the appellant could have been found guilty of 
murder in the second degree had the evidence war- 
ranted it, since a defendant may be found guilty of any 
offense necessarily included in the crime charged in the 
indictment. Rule 31 (c), Federal Rules of Criminal 
Procedure, 18 U.S.C. A. 
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A violation of the Miller Act being a lesser included offense 
of assault with intent to rape, it follows that an indictment 
charging an appellant with the greater offense, permits con- 
viction of the lesser included offense instead. And in the in- 
stant case, as pointed out previously, the evidence warranted 
such finding. It also follows, that the propriety of such ver- 
dicts, as recognized in the Goodall case, flows from the addi- 
tional fact that they do not violate constitutional rights. In- 
dictment of the greater offense, therefore, is notice to an 
accused as to the lesser included offense as well. See Barbeau 
v. United States, 193 F. 2d 945 (9 Cir. 1951), cert. denied, 343 
U.S. 968, 96 L. Ed. 1364, 72S. Ct. 1064 (1952). 

In any case, the test of whether or not an accused has been 
informed of the nature and cause of the accusation against him 
is “whether the accused was misled” in presenting his defense. 
Hallman v. United States, 93 U. S. App. D. C. 39, 208 F. 2d 
825, 827 (1953). In the instant case, appellant’s defense was 
alibi. Through the testimony of a witness, one Martin Van 
Stewart (R. 367), and his own testimony as well (R. 481-82), 
appellant placed himself in the home of Van Stewart’s cousin 
at the hour at which the offense was said to have occurred (see 
R. 167-68). Appellant further denied ever touching the child 
(R. 477-78, 479-80). It is clear, therefore, that appellant was 
not misled. He simply denied taking any form of indecent 
liberties with the child, and, a fortiori, having any intent to 
rape her. In presenting an alibi defense, and categorically 
denying any touching of the girl, appellant gave answer with- 
out any confusion on his part whatsoever, to both the greater 
accusation and its lesser included offense as well. 


V. Section 3501 (d) is neither vague and uncertain, nor 
unconstitutional 

Appellant contends that Section 3501 (d) is unconstitu- 
tional, alleging that the section is vague and uncertain. In 
Thompson v. United States, supra, this Court found that the 
purpose of this section was to strengthen the laws as they 
relate to sex offenses against children. The intent of Congress, 
therefore, was that if a given factual situation was not action- 
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able as.a carnal knowledge offense, then these same facts should 
be weighed under the lesser Miller Act offense. 

Appellant further contends, however, that no standard is 
available to distinguish assault with intent to rape from & 
3501 (a) offense, for the purpose of indictment. A grand jury 
may, from a given factual pattern similar to the one in the 

indict for either offense. Such decision lies within 
as in any number of other 

a] homicide situation, that 

degree 


iate standards. 

While the grand jury may choose under certain facts to indict 
and under apparently similar 
this does not render such of- 

instructed, as in 
the instant case, as to the differences 

that time a jury is made aware that the greater 0 


up of an intent to rape. Clearly, it is readily distinguishable 
From its lesser included offense of Miller Act violation. 
complains that an indictment under Title 22, 


to disclose any “repeated miscon- 
In addition, proceedings 
are civil in nature, 


Supp. 647 (1950). 
en existing, is not a de- 
fense to crime. Ht. 
gion (1948), at page 75 S. Rep. No. 1377, 80th Congress, 
Session (1948), at page 8. Seealso D. C.Code, Title 22, Section 
3511 (a). The section is clearly constitutional. 
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VL. Section 3504 (e) is constitutional and contains no arbitrary 
discrimination 


Directing itself to the Sexual Psychopath Act of which ‘Sec- 
tion 3504 (e) is a part, this Court in Miller v. Overholser, supra, 
stated (p. 113): 


The constitutionality of legislation of this sort was es- 
tablished by the Supreme Court in State of Minnesota 
ex rel. Pearson v. Probate Court [309 U.S. 270, 84 L. Ed. 
744, 60 S. Ct. 523 (1940)]. Counsel for the appellant 
urges that there are differences between the local statute 
and the Minnesota statute there involved. But in the 

_ Minnesota case the statute was attacked as being too 
vague and indefinite, and the Supreme Court adopted 
a construction of the statute made by the Minnesota 
Court. The statute thus construed was held valid. The 
draftsmen of our local act wrote into it not the terms of 
the Minnesota statute but the interpretation of it which 
the Supreme Court had approved.* 


Appellant contends, however, that Section 3504 (e) is un- 
constitutional in that it “arbitrarily discriminates against sex- 
ual psychopaths indicted for rape or assault with intent 
to commit rape without reason or justification” (Br. 43). The 
legislative history of this Act clearly indicates, however, that 
Congress in passing this legislation determined that persons 
charged with rape or assault with intent should be excluded, be- 
cause the statute might “serve as a loophole for persons in- 
dicted for or charged by information with these serious of- 
fenses”. House Report, supra, at page 4; Senate Report, supra, 
at page 5. 

The statute, therefore, simply selects a group of sexual of- 
fenders from a larger class of such persons. Congress, of 
course, in so doing, made such selection on the rational basis 
that to include the more serious offenders would be to provide 
them a loophole from prosecution under Title 22-2801 (rape) 


* See also Malone v. Overholser, supra, where the District Court, also pass- 
ing on the constitutionality of this same act, held (p. 648): 

“The Court is unable to find any constitutional infirmity in the Act and 
holds the statute constitutional.” 
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and Title 22-501 (assault with intent to rape). In passing on 


a similar statute, the Supreme Court in Minnesota ex rel. Pear- 
sonv. Probate Court, supra, held (p. 274-75) : 


Equally unavailing is the contention that the statu 
denies appellant the equal protection of the laws. The 
argument proceeds on the view that the statute has se- 
lected a group which is a part of a larger class. The 
question, however, is whether the legislature could con- 
stitutionally make a class of the group it did select. 
That is, whether there is any rational basis for such 8 
selection. We see no reason for doubt upon this point. 
Whether the legislature could have gone farther is not 
the question. The class it did select is identified by the 
statute court in terms which clearly show that the per- 
sons within that class constitute a dangerous element in 
the community which the legislature in its discretion 
could put under appropriate control. As we have often 
said, the legislature is free to recognize degrees of harm, 
and it may confine its restrictions to those cases where 
the need is deemed to be clearest. If the law “presum- 


ably hits the evil where it is most felt, it is not to be 
overthrown, because there are other instances to which 

it might have been applied.” [Citing authorities.] * 
From the foregoing, it is evident that Section 3504 (e) of 
Title 22 is constitutional, and appellant’s contention must fall. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


a 

wThis same reasoning as applied to other similar statutes is to be found 
in People v. Sims, 382 Ill. 472, 47 N. E. 24 703, 705 (1943) ; People v. Chap- 
man, 301 Mich. 584, 4 N. W. 2d 18, 24 (1924), two cases considered in the 
drafting of our statute. See House Report, supra, at page 4; Senate Re-_ 
port, supra, at page 5. 
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